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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Parts  0-10 

Table  of  Contents  for  Subchapter  A— 
General 

agency:  Federal  Emergency 
Management  Agency. 
action:  Designation  of  parts. 

summary:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
established  Title  44  of  the  Code  of 
Federal  Regulations  entitled 
“Emergency  Management  and 
Assistance,”  and  has  established 
Chapter  1,  thereof  titled  “Federal 
Emergency  Management  Agency"  and 
Subchapter  A,  General.  This  action  lists 
several  of  the  parts  within  Subchapter 
A.  It  has  been  determined  that 
publication  of  this  rule  as  a  proposal  for 
public  comment  is  unnecessary  as  it 
deals  only  with  the  establishment  and 
arrangement  of  Subchapter  A. 

EFFECTIVE  DATE:  August  27, 1979. 
ADDRESS:  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  W.  Jett,  General  Counsel, 

Federal  Emergency  Management 
Agency,  Washington,  DC  20472,  (202) 
254-9521. 

SUPPLEMENTARY  INFORMATION:  In  the 
May  2. 1979  Federal  Register  (44  FR 
25797)  FEMA  established  Title  44  of  the 
Code  of  Federal  Regulations,  Chapter  1, 
Federal  Emergency  Management 
Agency  and  a  number  of  Subchapters. 
One  of  these  is  Subchapter  A  entitled 
“General"  and  this  Subchapter  will 
include  a  number  of  parts  dealing  with 
matters  of  general  applicability  to  all 
FEMA  components.  This  document  lists 
some  of  these  parts.  FEMA,  shortly,  will 
issue  regulations  on  these  subjects, 
except  for  part  0.  Part  0  will  be  reserved 
for  publication  of  general  policy 
statements  pursuant  to  5  USC  552(a). 

Accordingly,  Subchapter  A,  General 
of  Chapter  1  of  Title  44  shall  have  the 
following  parts: 

Subchapter  A— General 

Part  0  General  Statements  of  Policy 
Part  1  Rulemaking:  policy,  and  procedures 
Part  2  Organization,  functions  &  delegations 
of  authority 

Part  3  Standards  of  conduct 
Part  4  Security 

Part  5  Production  or  disclosure  of 
information 

Part  6  Implementation  of  the  Privacy  Act  of 
1974 


Part  7  Non  Discrimination  in  Federally- 
assisted  programs 

Part  8  Equal  Employment  Opportunity 
Part  9  Floodplain  management 
Part  10  Environmental  considerations 
(Reorganization  Plan  No.  3  of  1978  (43  FR 
41943).  Executive  Order  12127  dated  March 
31, 1979  (44  FR  19367).) 

Dated:  August  9, 1979. 

John  W.  Macy,  Jr., 

Director. 

|FR  Doc.  79-26020  Filed  B-24-79:  6:45  am| 

BILLING  CODE  4210-23-M 


44  CFR  Part  3 
[Docket  No.  FEMA-Gen  3] 

Standards  of  Conduct 

agency:  Federal  Emergency 
Management  Agency. 

ACTION:  Interim  Regulations  and 
Request  for  Comments. 

summary:  These  interim  rules  establish 
(1)  Standards  of  Conduct  for  employees, 
special  government  employees,  and 
former  employees  of  the  Federal 
Emergency  Management  Agency 
(FEMA).  They  are  issued  to  implement 
the  Ethics  in  Government  Act  of  1978 
(Pub.  L.  95-521),  Executive  Order  11222 
of  May  8. 1965  (3  CFR  1964-1965  Comp., 
p.  306),  5  CFR  Part  735,  Employees 
Responsibilities  and  Conduct,  and  other 
laws  and  regulations  dealing  with 
Federal  employee  Standards  of  Conduct. 
In  addition,  the  Federal  Emergency 
Management  Agency  requests  public 
comment  on  these  interim  regulations.  It 
is  necessary  for  FEMA  to  begin  its 
operations  under  these  regulations 
immediately.  Thus.  FEMA  is  issuing  a 
regulation  which  serves  as  an  operating 
rule  and,  at  the  same  time,  affords 
opportunity  for  public  comment. 

DATES:  Effective  Date  August  27, 1979. 
Written  comments  should  be  submitted 
on  or  before  October  26, 1979. 

ADDRESS:  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  W.  Jett,  General  Counsel.  (202) 
254-9521. 

SUPPLEMENTARY  INFORMATION: 

Reorganization  Plan  No.  3  of  1978 
established  the  Federal  Emergency 
Management  Agency  (FEMA).  The  plan 
was  activated  effective  April  1, 1979  by 
Executive  Order  12127  44  FR  19367. 

“Federal  Emergency  Management 
Agency."  The  plan  and  Executive  Order 
12148  44  FR  43239,  effective  July  15. 1979 
transferred  to  the  new  agency  functions 
of  five  existing  agencies  in  four 
departments  or  parent  agencies.  Under 


the  plan,  and  pursuant  to  the  order  the 
regulations  of  the  predecessor  agencies 
remain  in  full  force  and  effect  in  FEMA 
until  those  regulations  are  superseded. 

Accordingly,  to  provide  a  single 
regulation  on  Standards  of  Conduct  and 
Ethics  in  Government  for  all  FEMA  * 
employees,  it  is  necessary  to  adopt 
regulations  which  are  interim  operating 
rules  but  which  also  afford  an 
opportunity  for  public  comment. 

In  general,  these  regulations  are 
consistent  with  the  previous  employee 
conduct  standards  of  the  agencies  the 
functions  of  which  have  been 
transferred  to  FEMA,  with  certain 
additions  which  implement  portions  of 
the  recently  adopted  Ethics  in 
Government  Act  of  1978  and 
amendments  thereto.  The  regulations  in 
this  part  will  hereafter  be  further 
amended  to  cover  such  matters  as  the 
exemption  from  scientific  and 
technological  information  and  the 
administrative  enforcement  proceedings 
for  post  employment  restrictions. 

Interested  parties  may  participate  by 
submitting  their  views,  in  writing,  on 
this  interim  regulation  to  FEMA.  Each 
comment  should  include  the  name  and 
address  of  the  person  or  organization 
submitting  the  comment  and  should 
make  reference  to  the  above-cited 
docket  number.  All  comments  received 
on  or  before  the  date  set  out  above  will 
be  considered  in  promulgating  final 
regulations  on  the  matters  addressed 
here.  All  written  comments  received  will 
be  docketed  and  made  available  for 
public  inspection  at  FEMA. 

It  has  been  determined  that  the  April 
1, 1979  effective  date  of  Reorganization 
Plan  No.  3  of  1978  and  the  July  15 
effective  date  for  Executive  Order  12148 
established  good  cause  for  immediate 
publication  of  these  regulations  for 
interim  effect. 

Accordingly,  Chapter  1  of  Title  44 
Code  of  Federal  Regulation  is  amended 
by  adding  a  new  Part  3  as  follows. 

PART  3— STANDARDS  OF  CONDUCT 

Subpart  A— General 

Sec. 

3.1  Purpose. 

3.2  Applicability  and  scope. 

3.3  Definitions. 

3.4  Notification  to  employees  and  special 
Government  employees. 

3.5  Interpretation  and  advisory  service. 

3.6  Employee  responsibilities. 

3.7  Sanction  for  violation. 

3.8  Disqualification  procedure. 

Subpart  B— Conduct  and  Responsibilities 
of  Employees 

3.10  Administrative  extension  of  statutory 
limitations. 

3.11  Proscribed  actions. 
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Sec. 

3.12  Financial  interests. 

3.13  Outside  employment  and  other 
activities. 

3.14  Gifts  and  gratuities. 

3.15  Use  of  Government  property,  vehicles, 
and  communications  systems. 

3.16  Misuse  of  information. 

3.17  Gambling,  betting  and  lotteries. 

3.18  Indebtedness. 

3.19  General  conduct  prejudicial  to  the 
Government. 

3.20  Intermediaries  and  product 
recommendation. 

3.21  Membership  in  organizations. 

3.22  Use  of  intoxicants. 

3.23  False  statements. 

3.24  Care  of  official  records  and  documents. 

3.25  Disclosure  of  information  about  an 
individual. 

Subpart  C— Conduct  and  Responsibilities 
of  Special  Government  Employees 

3.40  Applicability  of  Subpart  B. 

3.41  Use  of  Government  employment. 

3.42  Use  of  inside  information. 

3.43  Coercion. 

3.44  Gifts,  entertainment,  and  favors. 

3.45  Applicability  of  other  provisions. 

Subpart  D— Disclosure  of  Financial 
Interests 

General  Provisions 

3.50  General. 

3.51  Information  not  required. 

3.52  Effect  of  employees’  statements  on 
other  requirements. 

3.53-3.59  [ReservedJ 

Financial  Disclosure  Under  Ethics  in 
Government  Act  of  1978 

3.60  Who  must  file. 

3.61  Form  used  to  file. 

3.62  When  to  file. 

3.63  How  and  where  to  file. 

3.64  Supervisory  review  of  report. 

3.65  Action  on  report. 

3.66  Public  release. 

3.67-3.79  [Reservedl 

Financial  Disclosure  Under  Executive  Order 
11222  and  5  CFR  Part  735 

3.80  Who  must  file. 

3.81  Form  used  to  file. 

3.82  When  to  file. 

3.83  I  low  and  where  to  file. 

3.84  Review  of  report. 

3.85  Action  on  report. 

3.86  Confidentiality  of  employees’ 
statements. 

3.87  Employees’  complaint  on  filing 
requirement. 

3.88  Employees  not  required  to  submit 
statements. 

3.89  Information  not  known  to  employees. 

Subpart  E— Post  Employment  Conflicts  of 
Interest  [Reservedl 

Appendix  A  Statutes  Governing  Conduct  of 
Federal  Employees 

Authority:  Title  II  of  Ethics  in  Government 
Act  of  1978.  Pub.  L.  95-521.  92  Stat.  1836  (5 
U.S.C.  app);  5  CFR  Parts  735,  737;  EO  11222. 
30  FR  6469.  3  CFR,  1964-1965  Comp.,  p.  306. 


Subpart  A— General 

§3.1  Purpose. 

(a)  The  purpose  of  this  part  is  to  set 
forth  Federal  Emergency  Management 
Agency  (FEMA)  policy  and  procedure 
relating  to  employee  responsibilities  and 
conduct. 

(b)  5  CFR  735.101  states  in  part:  "The 
maintenance  of  unusually  high 
standards  of  honesty,  integrity, 
impartiality,  and  conduct  by 
Government  employees  and  special 
Government  employees  is  essential  to 
assure  the  proper  performance  of  the 
Government  business  and  the 
maintenance  of  confidence  by  citizens  in 
their  Government.  The  avoidance  of 
misconduct  and  conflicts  of  interest  on 
the  part  of  Government  employees  and 
special  Government  employees  through 
informed  judgment  is  indispensable  to 
the  maintenance  of  these  standards”. 

(c)  This  part  effectuates  the 
requirements  in  Subpart  A  of  5  CFR  735 
that  FEMA  issue  regulations  covering 
FEMA  employees  and  special 
Government  employees  which  (1) 
implement  Executive  Order  11222  of 
May  8. 1965,  and  5  CFR  Part  735  and  (2) 
prescribe  additional  standards  of  ethical 
and  other  conduct  appropriate  to  the 
particular  functions  of  FEMA.  This  Part 
also  effectuates  the  requirements  placed 
on  FEMA  by  the  Ethics  in  Government 
Act  of  1978,  and  implementing 
regulations  of  0PM. 

§  3.2  Applicability  and  scope. 

(a)  This  part  applies  to  all  persons 
included  within  the  terms  "employee” 
and  “special  government  employee”  as 
defined  in  §  3.3.  This  part  also  applies  to 
all  former  employees  and  special 
government  employees  of  F^IA. 

(b)  This  part  prescribes  general 
standards  of  conduct  for  FEMA 
employees.  It  is  not,  however,  inclusive. 
Other  FEMA  regulations,  instructions 
and  issuances  may  include  standards  of 
ethical  behavior.  Employees  must 
consult  these.  Among  these  instructions 
are  those  related  to  (1)  the  Freedom  of 
Information  Act,  (2)  The  FEMA 
Employee  Security  Program,  and  (3)  The 
FEMA  Acquisition  Process. 

(c)  This  part  does  not  apply  unless 
there  is  specific  provision  to  that  effect 
to  standards  of  ethical  conduct  required 
by  law  or  regulation  of  FEMA 
contractors  or  grantees,  nor  does  it 
apply  to  organizational  conflicts  of 
interest. 

§  3.3  Definitions. 

For  purposes  of  this  part 

(a)  “FEMA”  means  the  Federal 
Emergency  Management  Agency. 


(b)  “Director”  means  the  Director, 
FEMA. 

(c)  “Employee”  includes  every 
employee  of  FEMA,  headquarters  and 
field,  but  does  not  include  a  special 
Government  employee  nor  does  it 
include  a  member  of  the  Executive 
Reserve  except  during  such  time  as  the 
member  is  serving  as  an  employee  of 
FEMA. 

(d)  “Special  Government  employee” 
includes  an  employee  of  FEMA  who  is 
retained,  designated,  appointed,  or 
employed  to  perform,  with  or  without 
compensation,  and  for  not  to  exceed  130 
days  during  any  period  of  365 
consecutive  days,  temporary  duty  on 
either  a  full  time  or  intermittent  basis. 

See  18  U.S.C.  202. 

(e)  “Person”  includes  an  individual, 
corporation,  company,  association,  firm, 
partnership,  society,  joint  stock 
company,  or  other  organization  or 
institution. 

(f)  “Ethics  Counselor”  means  the 
FEMA  officer  designated  to  administer 
for  FEMA  Titles  II  and  V  of  the  Ethics  in 
Government  Act  of  1978  (Pub.  L.  95-521), 
and  it  also  means  the  FEMA  official 
who  serves  as  the  Agency’s  designee  to 
OPM  on  matters  covered  by  Parts  735 
and  737  of  Title  5  of  the  Code  of  Federal 
Regulations  and  who  coordinates  and 
directs  the  FEMA  ethics  counseling 
service.  In  FEMA  this  is  the  General 
Counsel. 

(g)  “OPM”  means  the  Office  of 
Personnel  Management. 

(h)  “Head  of  Unit”  as  used  herein 
includes  Deputy  Director,  Associate 
Directors,  Regional  Directors,  Federal 
Insurance  Administrator,  and  the  United 
States  Fire  Administrator.  For  purposes 
of  this  part,  the  Deputy  Director  is 
“Head  of  unit”  for  any  organizational 
component  of  FEMA  not  included  in  the 
above  listing  of  final  publication. 

§  3.4  Notification  to  employees  and 
special  Government  employees. 

(a)  The  provisions  of  this  part  as  it  is 
revised,  shall  be  brought  to  the  attention 
of,  and  made  available  to,  each 
employee  and  special  Government 
employee  by  furnishing  a  copy  at  the 
time  of  final  publication.  The  provisions 
of  this  part  shall  further  be  brought  to 
the  attention  of  such  employees  at  least 
annually  thereafter. 

(b)  The  provisions  of  this  part  shall  be 
brought  to  the  attention  of  each  new 
employee  and  new  special  Government 
employee  by  furnishing  a  copy  at  the 
time  of  entrance  of  duty,  and  by  such 
other  methods  of  information  and 
education  as  the  Director  may  prescribe. 
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§  3.5  Interpretation  and  advisory  service. 

(a)  The  Ethics  Counselor  serves  as 
FEMA’s  designee  to  0PM  on  matters 
covered  by  this  Part  and  by  CFR  Parts 
735  and  737.  The  Ethics  Counselor  is 
responsible  for  coordinating  FEMA’s 
counseling  services  and  for  assuring  that 
counseling  and  interpretations  on 
questions  of  conflicts  of  interest  and 
other  matters  covered  by  this  part  are 
available. 

(b)  Such  deputy  counselors  as  may  be 
required  shall  be  designated  by  the 
General  Counsel  from  among  the  staff  of 
the  Office  of  the  General  Counsel  to  give 
authoritative  advice  and  guidance  to' 
current,  former  and  prospective 
employees  and  special  Government 
employees  who  seek  advice  and 
guidance  on  questions  of  conflicts  of 
interest  and  on  other  matters  covered  by 
this  Part. 

(c)  To  assist  in  avoiding  situations  of 
noilcompliance  the  Ethics  Counselor 
shall,  in  accordance  with  section  206 

(b)(7)  of  the  Ethics  in  Government  Act  of 
1978  (Pub.  L.  95-521),  maintain  a  list  of 
those  circumstances  or  situations  which 
have  resulted  or  may  result  in 
noncompliance  with  laws  or  regulations 
concerning  conflicts  of  interest  and  shall 
furnish  a  published  list  to  employees 
subject  to  Title  II  of  the  Ethics  in 
Government  Act  of  1978. 

(d)  The  Ethics  Counselor  shall  provide 
advice  promptly  to  former  FEMA 
employees  and  special  Government 
employees  who  make  inquiry  on  any 
matter  arising  under  the  post 
employment  conflict  of  interest 
regulations  of  OPM  (5  CFR  Part  737)  and 
this  Part. 

§  3.6  Employee  responsibilities. 

(a)  Each  employee  and  special 
Government  employee  has  a  positive 
duty  to  become  acquainted  with  the 
numerous  statutes  relating  to  the  ethical 
and  other  conduct  of  employees  and 
special  Government  employees  of 
FEMA  and  of  the  Government. 

Appendix  A  of  this  Part  contains  a 
listing  of  many  of  the  more  important 
statutory  provisions  of  general 
applicability.  In  case  of  doubt  on  any 
question  of  statutory  application  to  fact 
situations  that  may  arise,  an  individual 
should  consult  the  text  of  the  statutes. 
Executive  Orders  or  regulations  and 
may  consult  the  Ethics  Counselor  or 
Deputy  Counselor.  These  will  be  made 
available  to  the  employee  by  the  Ethics 
Counselor  or  Deputy  Counselor,  who 
have  available  for  review  copies  of 
laws.  Executive  Orders,  agency 
regulations,  and  pertinent  issuances  by 
OPM  on  this  subject. 

(b)  In  any  case  where  any  employee 
or  special  Government  employee. 


regardless  of  grade  or  position,  binds 
that  participation  in  a  particular  matter 
or  transaction  might  be  considered  to 
involve  a  direct  or  indirect  financial 
interest,  such  individual  shall  promptly 
submit  a  request  for  disqualification  to 
act  in  the  matter  or  for  other  proposed 
remedial  action  in  writing  to  the 
appropriate  supervisor.  This  request  will 
be  acted  on  in  accordance  with  §  3.8  of 
this  Subpart. 

§  3.7  Sanction  for  violation. 

A  violation  of  this  Part  by  an 
employee  or  special  government 
employee  may  be  cause  for  appropriate 
disciplinary  action,  or  remedial  action, 
which  may  be  in  addition  to  any  penalty 
prescribed  by  law. 

§  3.8  Disqualification  procedure. 

(a)  This  section  applies  whether  or  not 
the  conflict  or  apparent  conflict  of 
interest  appears  on  any  disclosure  form 
and  it  applies  to  any  employee  or 
special  government  employee, 
regardless  of  grade  or  position.  It  applies 
to  a  request  for  disqualification  to  act 
made  pursuant  to  paragraph  (b)  of  this 
section. 

(b)  All  disqualification  or  remedial 
action  requests  are  referred  to  the  Ethics 
Counselor.  If  the  Ethics  Counselor 
reaches  an  opinion,  based  on 
information  submitted  to  him,  that  an 
employee  or  special  government 
employee  is  not  in  compliance  with 
applicable  laws  and  regulations,  then 
the  Ethics  Counselor  shall  so  notify  the 
individual  of  this  opinion.  The  Ethics 
Counselor  shall  act  on  requests  by 
individuals  but  is  not  required  to 
approve  the  specific  remedial  action 
proposed.  The  individual  shall  be  given 
a  reasonable  opportunity  for  aif  oral  or 
written  response.  The  Ethics  Counselor 
may  also  ask  for  additional  information. 

(c)  The  Ethics  Counselor  shall 
consider  the  individual’s  response,  and 
reach  an  opinion  as  to  whether  or  not 
the  individual  is  in  compliance.  If  the 
opinion  is  that  the  individual  is  not  in 
compliance  with  applicable  laws  and 
regulations,  he  shall  notify  the 
individual,  and  after  consultation  with 
the  individual  (if  practical)  determine 
and  notify  the  individual  of  what  steps  if 
any,  and  the  date  for  completion,  would 
be  appropriate  for  assuring  compliance 
with  the  laws  and  regulations. 

(d)  These  steps  may  include: 

(1)  Divestiture, 

(2)  Restitution, 

(3)  The  establishment  of  a  blind  trust, 

(4)  Request  for  an  exemption  under 
section  208(b)  of  Title  18,  United  States 
Code,  or 

(5)  Voluntary  request  for  transfer, 
reassignment,  disqualification  for  a 


particular  assignment,  or  limitation  of 
duties. 

(e)  If  any  of  the  remedial  actions 
indicated  in  paragraph  (d)(5)  of  this 
section  is  contemplated,  appropriate 
personnel  ofbcers  of  FEMA  shall  be 
notibed  and  shall  participate  in  the 
determination  of  the  action  proposed  to 
be  effected. 

(f)  If  steps  for  assuring  compliance 
with  applicable  laws  and  regulations  are 
not  taken  by  the  date  set  under 
paragraph  (c)  the  matter  shall  be 
referred  to  the  Director. 

Subpart  B— Conduct  and 
Responsibilities  of  Employees 

§  3.10  Administrative  extension  of 
statutory  limitations. 

The  provisions  of  the  statutes 
identified  in  this  Part,  including  those  in 
Appendix  A,  which  relate  to  the  ethical 
and  other  conduct  of  Federal  employees 
are  adopted  and  will  be  enforced  as 
administrative  regulations,  violations  of 
which  may,  in  appropriate  cases  be  the 
basis  for  disciplinary  action,  including 
removal.  The  fact  that  a  statute  which 
may  relate  to  employee  conduct  is  not 
identifled  in  this  Part  does  not  mean  that 
it  may  not  be  the  basis  for  disciplinary 
action  against  an  employee. 

§  3. 1 1  Proscribed  actions. 

An  employee  shall  avoid  any  action 
whether  or  not  specifically  prohibited  by 
this  Subpart  which  might  result  in,  or 
create  the  appearance  of: 

(a)  Using  public  office  for  private  gain; 

(b)  Giving  preferential  treatment  to 
any  person; 

(c)  Impeding  Government  efficiency  or 
economy; 

(d)  Losing  complete  independence  or 
impartiality; 

(e)  Making  a  Government  decision 
outside  official  channels; 

(f)  Affecting  adversely  the  confidence 
of  the  public  in  the  integrity  of  the 
Government; 

(g)  Discriminating  contrary  to  any 
law,  rule  or  regulation,  against  any  other 
employee,  or  applicant  for  employment, 
on  the  grounds  of  race,  color,  religion, 
national  origin,  sex,  age,  handicapping 
condition,  marital  status,  or  political 
affiliation. 

(h)  Excluding  contrary  to  any  law,  rule 
or  regulation,  any  person  from 
participating  in,  or  denying  to  any 
person  the  benefits  of,  any  program  or 
activity  administered  by  FEMA  on  the 
grounds  of  race,  color,  religion,  national 
origin,  handicapping  condition,  age,  sex; 
marital  status  or  political  affiliation; 

(i)  Knowingly  participating,  while 
conducting  official  business,  in  or 
attending  any  segregated  meetings,  or 
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meetings  held  in  segregated  facilities, 
from  which  persons  are  excluded 
because  of  race,  color,  religion,  sex  or 
national  origin,  etc. 

§  3.12  Financial  interests. 

(a)  An  employee  shall  not: 

(1)  Have  a  direct  or  indirect  financial 
interest  that  conflicts  substantially,  or 
appears  to  conflict  substantially,  with 
the  employee’s  Government  duties  and 
responsibilities  as  a  Federal  Employee; 
or 

(2)  Engage  in,  directly  or  indirectly,  a 
financial  transaction  as  a  result  of,  or 
primarily  relying  on,  information 
obtained  through  Government 
employment. 

(b)  No  employee  shall  participate  in 
any  manner,  on  behalf  of  the  United 
States,  in  the  negotiation  of  contracts, 
the  making  of  loans,  and  grants,  the 
granting  of  subsidies,  the  fixing  of  rates, 
or  the  issuance  of  valuable  permits  or 
certificates,  or  in  any  investigation  or 
prosecution,  or  in  the  transaction  of  any 
other  official  business  which  affects 
chiefly  a  person: 

(1)  By  whom  the  individual  has  been 
employed  or  with  whom  the  individual 
has  had  any  economic  interest  within 
the  preceding  two  years,  or 

(2)  With  whom  the  individual  has  any 
economic  interest  or  any  pending 
negotiations  concerning  a  prospective 
economic  interest,  except  with  express 
prior  authorization  in  writing  by  the 
Director. 

(c)  Contracts  shall  not  knowingly  be 
entered  into  between  the  Government 
and  employees  of  the  Government  or 
business  concerns  or  organizations 
which  are  substantially  owned  or 
controlled  by  Government  employees, 
except  for  the  most  compelling  reasons, 
such  as  cases  where  the  needs  of  the 
Government  cannot  reasonably  be 
otherwise  supplied. ' 

(d)  This  section  does  not  preclude  an 
employee  from  having  a  financial 
interest  or  engaging  in  financial 
transactions  to  the  same  extent  as  a 
private  citizen  not  employed  by  the 
Government  so  long  as  it  is  not 
prohibited  by  law.  Executive  Order, 

OPM  regulations  (5  CFR  Parts  735  and 
737)  or  the  regulation  in  this  Part. 

(e) (1)  The  financial  (or  economic) 
interests  described  below  are,  unless 
otherwise  determined  by  the  Ethics 
Counselor  in  specific  cases,  too  remote 
or  too  inconsequential  to  affect  the 
integrity  of  an  employee’s  services,  and 
are  thereby  exempted  from  the 
prohibitions  of  18  U.S.C.  208(a),  and  the 
holding  of  such  an  interest  does  not 
exclude  such  employee’s  participation  in 
the  transaction  of  any  official  business 


involving  such  financial  or  economic 
interests: 

(1)  Deposits  in  a  bank,  savings  and 
loan  association,  building  association, 
credit  union  or  similar  financial 
institution;  or  policies  held  with  an 
insurance  company; 

(ii)  Any  holding  in  a  widely  held 
mutual  fund,  or  regulated  investment 
company  which  does  not  specialize  in 
any  particular  industry; 

(iii)  Continued  participation  in  a  bona 
fide  pension,  retirement,  group  life, 
health,  or  accident  insurance  plan  or 
other  employee  welfare  or  benefit  plan 
that  is  maintained  by  a  business  or 
nonprofit  organization  by  which  the 
employee  was  formerly  employed,  to  the 
extent  that  the  employee’s  rights  in  the 
plan  are  vested  and  require  no 
additional  services  by  the  employee  or 
further  payments  to  the  plan  by  the 
organization  with  respect  to  the  services 
of  the  employee.  To  the  extent  that  such 
plans  are  profit  sharing  or  stock  bonus 
plans,  this  exemption  shall  not  apply. 

(2)  These  exempted  financial  interests 
should,  however,  be  reported  by 
employees  on  disclosure  forms  to  the 
extent  prescribed  in  Subpart  D  of  this 
Part. 

(3)  For  purposes  of  this  Part  unless 
otherwise  provided  in  law,  regulation,  or 
on  any  form  requesting  disclosure,  the 
interest  of  a  spouse,  dependent  child,  or 
other  member  of  an  employee’s 
immediate  household  is  considered  to 
be  an  interest  of  the  employee.  For  the 
purpose  of  this  section,  “member  of  an 
employee’s  immediate  household’’ 
means  those  relations  who  are  residents 
of  the  employee’s  household. 

(f)  Paragraph  (b)  of  this  section  does 
not  apply  if  the  officer  or  employee  first 
advises  the  Ethics  Counselor  in  writing 
of  the  nature  and  circumstances  of  the 
matter,  makes  full  disclosure  of  the 
financial  interest,  and  receives  in 
advance  a  written  determination  by 
such  Ethics  Counselor  or  Deputy 
Counselor  that  such  interest  is  not  so 
substantial  as  to  be  deemed  likely  to 
affect  the  integrity  of  the  services  which 
the  Government  may  expect  from  such 
employee. 

(g)  The  provisions  of  this  section  do 
not  limit  or  add  to  the  provisions  of  any 
disclosure  requirements  under  Subpart 
D  of  this  Part. 

§  3.13  Outside  employment  and  other 
activities. 

(a)  An  employee  shall  not  engage  in 
outside  employment  or  other  outside 
activity  not  compatible  with  the  full  and 
proper  discharge  of  the  duties  and 
responsibilities  of  his  or  her 
Government  employment,  and  which 
might  result  in  a  conflict  or  apparent 


conflict  between  the  private  interests  of 
the  employee  and  the  official 
Government  duties  and  responsibilities. 
Incompatible  activities  include  but  are 
not  limited  to: 

(1)  Acceptance  of  a  fee,  compensation, 
gift,  payment  of  expense,  or  any  other 
thing  of  monetary  value  in 
circumstances  where  acceptance  may 
result  in,  or  create  the  appearance  of. 
conflicts  of  interest: 

(2)  Outside  employment  which  tends 
to  impair  the  mental  or  physical 
capacity  to  perform  Government  duties 
and  responsibilities  in  an  acceptable 
manner; 

(3)  Outside  activities  that  may  be 
construed  by  the  public  to  be  the  official 
acts  of  FEMA; 

(4)  Activities  that  establish 
relationships  or  property  interests  that 
may  result  in  a  conflict  between  one’s 
private  interests  and  official  duties; 

(b)  Full-time  employees  and  part-time 
employees  with  a  regularly  scheduled 
tour  of  duty  must  obtain  the  prior 
approval  of  the  Ethics  Counselor  or 
Deputy  Counselor  before  engaging  in 
outside  employment  in  the  same 
professional  field  as  that  of  the 
individual’s  official  position. 

(c)  Although  teaching,  lecturing,  and 
writing  are  outside  employment, 
employees  are  encouraged  to  engage  in 
such  activities  so  long  as  they  are  not 
prohibited  by  law.  Executive  Order, 
OPM  regulations  or  this  Part. 

(d)  An  employee  shall  not  receive  any 
salary  or  anything  of  monetary  value 
from  a  private  source  as  compensation 
for  services  to  the  Government. 

(e)  Any  full-time  employee  mentioned 
in  §  3.60  of  this  Part,  whose  appointment 
is  required  to  be  made  by  and  with  the 
advice  and  consent  of  the  Senate,  may 
not  have  earned  income  in  any  calendar 
year  attributable  to  such  year  in  excess 
of  15%  of  his  or  her  salary. 

(f)  No  employee,  including  the 
Director,  shall  receive  outside 
compensation  or  anything  of  monetary 
value  for  any  consultation,  lecture, 
discussion,  writing,  or  appearance,  the 
subject  matter  of  which  is  devoted 
substantially  to  the  responsibilities, 
programs,  or  operations  of  F’EMA.  or 
which  draws  substantially  on  official 
data  or  ideas  which  have  not  become 
part  of  the  body  of  public  information. 

(g)  The  use  of  an  employee’s  name 
and  title  in  connection  with  articles  for 
publication  which  bear  upon  work  in 
FEMA  is  permissible  only  if  approval  is 
obtained  from  the  Ethics  Counselor  or 
Deputy  Counselor. 

(h)  This  section  does  not  preclude  an 
employee  from: 
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(1)  Participation  in  the  activities  of 
National  or  State  political  parties  not 
proscribed  by  law. 

(2)  Participation  in  the  a^airs  of  or 
acceptance  of  an  award  for  a 
meritorious  public  contribution  or 
achievement  given  by  a  charitable, 
religious,  professional,  social,  fraternal, 
nonprofit  educational  and  recreational, 
public  service,  or  civic  organization. 

§3.14  Gifts  and  gratuities. 

(a)  Except  as  otherwise  provided  in 
this  section,  an  employee  shall  not 
solicit  or  accept,  directly  or  indirectly, 
any  gift,  gratuity,  favor,  entertainment 
loan,  or  any  other  thing  of  monetary 
value,  from  a  person  who; 

(1)  Has,  or  is  seeking  to  obtain,  » 
contractual  or  other  business  or 
financial  relations  with  FEMA; 

(2)  Conducts  operations  or  activities 
that  are  regulated  by  FEMA;  or 

(3)  Has  interests  that  may  be 
substantially  affected  by  the 
performance  or  nonperformance  of  the 
employee’s  official  duty. 

(b)  The  prohibitions  of  paragraph  (a) 
of  this  section  do  not  apply  in  the 
following  cases: 

(1)  Obvious  family  or  personal 
relationships,  such  as  those  between  the 
parents,  children,  or  spouse  of  the 
employee  and  the  employee,  when  the 
circumstances  make  it  clear  that  it  is 
those  relationships  rather  than  the 
business  of  the  persons  concerned 
which  are  the  motivating  factors: 

(2)  Acceptance  of  food  and 
refreshments  of  nominal  value  on 
infrequent  occasions  in  the  ordinary 
course  of  a  luncheon  or  dinner  meeting 
or  other  meeting  or  on  an  inspection  tour 
where  an  employee  may  properly  be  in 
attendance; 

(3)  Acceptance  of  loans  from  banks  or 
other  financial  institutions  on  customary 
terms  to  finance  proper  and  usual 
activities  of  employees,  such  as  home 
mortgage  loans;  and 

(4)  Acceptance  of  unsolicited 
advertising  or  promotional  materials, 
such  as  pens,  pencils,  note  pads, 
calendars,  and  other  items  of  nominal 
intrinsic  value. 

(5)  Acceptance  of  a  gift,  gratuity, 
favor,  entertainment,  loan,  payment  of 
expenses,  fees,  compensation,  or  other 
thing  of  monetary  value  when  such 
acceptance  is  determined  in  writing  by 
the  Director,  to  be  necessary  and 
appropriate  in  view  of  the  work  FEMA 
and  the  duties  and  responsibilities  of  the 
employee.  A  copy  of  each  such 
determination  shall  be  sent  to  the  Ethics 
Counselor. 

(c)  An  employee  shall  not  solicit  a 
contribution  from  another  employee  for 
a  gift  to  an  official  superior,  make  a 


donation  as  a  gift  to  an  official  superior, 
or  accept  a  gift  from  an  employee 
receiving  less  pay  than  himself  [5  U.S.C. 
7351).  However,  this  paragraph  does  not 
prohibit  a  voluntary  gift  of  nominal 
value  or  donation  in  a  nominal  amount 
made  on  a  special  occasion  such  as 
marriage,  illness  or  retirement. 

(d)  An  employee  shall  not  accept  a 
gift,  present,  decoration,  or  other  thing 
from  a  foreign  government  unless 
authorized  by  Congress  as  provided  by 
the  Constitution  and  in  5  U.S.C.  7342. 

(e)  Neither  this  section  nor  §  3.13  of 
this  Part  precludes  an  employee  from 
receipt  of  bona  fide  reimbursement, 
unless  prohibited  by  law,  for  actucd 
expenses  for  travel  and  such  other 
necessary  subsistence  as  is  compatible 
with  this  part  for  which  no  Government 
payment  or  reimbursement  is  made. 
However,  this  paragraph  does  not  allow 
an  employee  to  be  reimbursed,  or 
payment  to  be  made  on  his  behalf,  for 
excessive  personal  living  expenses, 
gifts,  entertainment,  or  other  personal 
benefits,  nor  does  it  allow  an  employee 
to  be  reimbursed  by  a  person  for  travel 
on  official  business  under  FEMA  orders 
when  reimbursement  is  proscribed  by 
decisions  of  the  Comptroller  General  for 
such  reasons  as  reimbursement  by  the 
person  to  the  Agency  directly. 

§3.15  Use  of  Government,  property, 
vehicles  and  communications  systems. 

(a)  An  employee  shall  not  directly  or 
indirectly  use,  or  allow  the  use  of. 
Government  property  of  any  kind, 
including  property  leased  to  the 
Government,  for  other  than  officially 
approved  activities, 

(b)  Each  employee  shall  protect  and 
conserve  Government  property, 
including  equipment,  supplies,  and  other 
property  entrusted  or  issued  to  the 
employee. 

(c)  An  employee  shall  not  use,  or 
authorize  the  use  of.  Government  owned 
or  leased  motor  vehicles  or  aircraft  for 
other  than  official  purposes  (31  U.S.C. 
638a(c)). 

(d)  An  employee  shall  not  use  the 
Federal  Telecommunications  System  or 
similar  system,  or  commercial  telephone 
facilities  for  official  long-distance  calls 
unless  specifically  authorized  to  do  so. 
Use  of  these  facilities  for  purposes  other 
than  the  conduct  of  official  business  is 
also  prohibited. 

§  3.16  Misuse  of  information. 

(a)  Use  of  inside  information.  For  the 
purpose  of  furthering  a  private  interest, 
an  employee  shall  not,  except  as 
provided  in  §  3.13  of  this  Part,  directly, 
or  indirectly  use,  or  allow  the  use  of. 
information  which  has  been  or  has  the 
appearance  of  having  been  obtained 


through  or  in  connection  with 
Government  employment  and  which  has 
not  been  made  available  to  the  general 
public. 

(b)  Coercion.  An  employee  shall  not 
use  Government  employment  to  coerce, 
or  give  the  appearance  of  coercing,  a 
person  to  provide  fmancial  benefit  to 
self  or  another  person,  particularly  one 
with  whom  the  employee  has  family, 
business,  or  financial  ties. 

(c)  Disclosure  of  restricted 
information.  Except  as  authorized  by 
law,  or  FEMA  regulation,  including  that 
related  to  the  Freedom  of  Information 
Act,  no  employee  shall  divulge 
restricted  commercial  or  economic 
information,  or  restricted  information 
concerning  the  personnel  or  operations 
including  procurement  actions  of  any 
Government  agency,  or  release  any  such 
information  in  advance  of  the  time 
prescribed  for  its  authorized  release. 

§  3.17  Gambling,  betting  and  lotteries. 

An  employee  shall  not,  except  as 
otherwise  lawfully  authorized, 
participate,  while  on  Government- 
owned  or  leased  property  or  while  on 
duty  for  the  Government,  in  any 
gambling  activity,  including  the 
operation  of  a  gambling  device:  in 
conducting  a  lottery  or  pool;  in  a  game 
for  money  or  property;  or  in  selling  or 
purchasing  a  numbers  slip  or  ticket. 

§  3.18  Indcibtedness. 

(a)  An  employee  shall  pay  each  just 
financial  obligation  in  a  proper  and 
timely  manner,  especially  one  imposed 
by  law  such  as  Federal,  State,  or  local 
taxes.  For  purposes  of  this  section,  “a 
just  financial  obligation”  mean's  one 
acknowledged  by  the  employee  or 
reduced  to  judgment  by  a  court,  and  “in 
a  proper  and  timely  manner”  means  in  a 
manner  which,  in  the  view  of  FEMA, 
does  not  under  the  cirsumstances, 
reflect  adversely  on  the  Government  as 
employer. 

(b)  In  the  event  of  dispute  between  an 
employee  and  an  alleged  creditor,  this 
section  does  not  require  FEMA  to 
determine  the  validity  or  amount  of  the 
disputed  debt. 

§  3.19  General  conduct  prejudicial  to  the 
Government. 

(a)  Officers  and  employees  of  the 
Federal  government  are  servants  of  the 
people.  Because  of  this,  their  conduct 
must,  in  many  instances,  be  subject  to 
more  restrictions  and  to  higher 
standards  than  may  be  the  case  in 
certain  private  employments.  They  are 
expected  to  conduct  themselves  in  a 
manner  which  will  reflect  favorably 
upon  their  employer.  Although  the 
Government  is  not  particularly 
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interested  in  the  private  lives  of  its 
employees,  it  does  expect  them  to  be 
honest,  reliable,  trustworthy,  and  of 
good  character  and  reputation.  They  are 
expected  to  be  loyal  to  the  Government, 
and  to  the  department  or  agency  in 
which  they  are  employed. 

(b)  An  employee  shall  not  engage  in 
criminal,  infamous,  dishonest,  immoral, 
or  notoriously  disgraceful  conduct,  or 
other  conduct  prejudicial  to  the 
Government. 

(c)  Each  employee  shall  act  in  a 
manner  that  facilitates  the  effective 
accomplishment  of  the  work  of  FEMA, 
observing  at  all  times  the  requirements 
of  courtesy,  consideration,  and 
promptness  in  dealing  with  the  public 
and  with  persons  or  organizations 
having  business  with  FEMA. 

§  3.20  Intermediaries  and  product 
recommendation. 

Except  as  authorized  in  connection 
with  the  performance  of  official  duties, 
no  employee  shall  recommend  or 
suggest  the  use  of  any  particular  or 
identified  nongovernmental 
intermediary  to  deal  with  FEMA  nor 
shall  an  employee  recommend  any 
device  or  product  tested  by  or  for,  or 
used  by  FEMA,  or  for  which  FEMA 
provides  financial  assistance. 

§  3.21  Membership  in  organizations. 

(a)  An  employee  may  not,  in  his  or  her 
official  capacity  as  an  employee  of 
FEMA,  serve  as  a  member  of  a  non- 
Federal  or  private  organization  except 
where  statutory  authority  exists,  or 
where  the  Director  has  determined,  in 
writing,  that  such  service  would  be 
beneficial  to  FEMA  and  consistent  with 
such  employee’s  service  as  a  FEMA 
employee. 

(b)  The  foregoing  is  subject  to  the 
following.  An  employee  may,  and  is 
encouraged  to  serve  in  an  individual 
capacity  as  a  member  of  a  non-Federal 
or  private  organization,  particularly 
those  engaged  in  civic  or  community 
affairs  on  a  non-political,  non-profit 
basis,  provided  that: 

(1)  Membership  does  not  violate  any 
restriction,  law,  or  regulation,  including 
this  Part,  and 

(2)  The  employee’s  official  title  or 
organization  connection  is  not  shown  on 
any  listing  or  presented  in  any  activity 
of  the  organization  in  such  a  manner  as 
to  imply  that  the  employee  is  acting  in 
an  official  capacity. 

(c)  An  employee  may  be  designated  in 
writing  to  serve  as  a  liaison 
representative  of  FEMA  to  a  non- 
Federal  or  private  organization  when 
the  Director,  an  Associate  Director,  or  a 
Regional  Director,  as  appropriate,  has 


determined  that  such  service  would  be 
beneficial  to  FEMA  and  provided  that: 

(1)  The  activity  relates  to  the  work  of 
FEMA; 

(2)  The  employee  does  not  participate 
by  vote  in  the  policy  determinations  of 
the  organization; 

(3)  FEMA  is  in  no  way  bound  by  any 
vote  or  action  taken  by  the  organization. 

§  3.22  Use  of  intoxicants. 

An  employee  shall  not  use  intoxicants 
habitually,  to  excess  (5  U.S.C,  7352). 
Intoxicants  shall  not  be  consumed  on 
Government-owned  or  leased  premises. 
An  employee  found  using,  or  under  the 
influence  of,  intoxicants  while  at  work 
will  be  subject  to  disciplinary  action. 

§  3.23  False  statements. 

An  employee  shall  not,  knowingly  and 
willfully,  conceal  or  cover  up  a  material 
fact,  or  make  any  false,  or  fictitious 
statement  in  connection  with  any 
official  matter,  document,  or  record  (18 
U.S.C.  1001,  2073). 

§  3.24  Care  of  official  records  and 
documents. 

An  employee  shall  not,  willfully  and 
unlawfully,  conceal,  remove,  mutilate, 
falsify,  or  destroy  any  Government 
document  or  record  (18  U.S.C.  285,  2071). 

§  3.25  Disclosure  of  information  about  an 
individual. 

(a)  Every  employee  who  is  involved  in 
the  design,  development,  operation,  or 
maintenance  of  a  system  of  records  or 
who  has  access  to  a  system  of  records 
shall  familiarize  himself  with  the 
requirements  of  the  Privacy  Act  of  1974 
(5  U.S.C.  552a)  and  FEMA  (32  CFR  Part 
6)  and  FEMA  directives  issued 
thereunder  and  apply  these 
requirements  to  all  systems  of  records. 

(b)  No  officer  or  employee  shall 
disclose  any  record  which  is  contained 
in  a  system  of  records  by  any  means  of 
communication  to  any  person  or  to 
another  agency,  except  pursuant  to  a 
written  request  by,  or  with  the  prior 
written  consent  of  the  individual  to 
whom  the  record  pertains,  unless  the 
disclosure  is  to  a  recipient  specified  in 
paragraph  (c)  of  this  section.  The  term 
“record”,  for  purposes  of  this  section, 
means  any  item,  collection,  or  grouping 
of  information  about  an  individual  that 
is  maintained  by  an  agency,  including 
but  not  limited  to  education,  financial 
transactions,  medical  history,  and 
criminal  or  employment  history  and  that 
contains  name  or  the  identifying 
number,  symbol,  or  other  identifying 
particular  assigned  to  the  individual, 
such  as  a  fingerprint,  voice-print,  or 
photograph.  The  term  "system  of 
records”  means  a  group  of  any  records 
under  the  control  of  FEMA  from  which 


information  is  retrieved  by  the  name  of 
the  individual  or  by  some  identifying 
number,  symbol,  or  other  identifying 
particular  assigned  to  the  individual. 

The  term  “routine  use”  means,  with 
respect  to  the  disclosure  of  a  record,  the 
use  of  that  record  for  a  purpose  which  is 
compatible  with  the  purpose  for  which  it 
was  collected.  The  term  “individual” 
means  a  citizen  of  the  United  States  or 
an  alien  lawfully  admitted  for 
permanent  residence.  The  term 
“agency”  is  defined  in  5  U.S.C.  552(e). 

(c)  An  employee  may  disclose  any 
record  which  is  contained  in  a  system  of 
records  without  a  written  request  by 
and  without  the  prior  written  consent  of 
the  individual  to  whom  the  record 
pertains  if  the  disclosure  is: 

(1)  To  those  employees  of  the  agency 
which  maintains  the  record  who  have  a 
need  for  the  record  in  the  performance 
of  their  duties. 

(2)  Pursuant  to  section  552  of  Title  5 
U.S.C.  (Freedom  of  Information  Act); 

(3)  For  a  routine  use  as  defined  in 
section  (a)(7)  of  the  Privacy  Act  of  1974 
(described  in  paragraph  (b)  of  this 
section); 

(4)  To  the  Bureau  of  the  Census  for 
purposes  of  planning  or  carrying  out  a 
census  or  survey  or  related  activity 
pursuant  to  the  provisions  of  Title  13 
U.S.C.; 

(5)  To  a  recipient  who  has  provided 
the  agency  with  advance  adequate 
written  assurance  that  the  record  will  be 
used  solely  as  a  statistical  research  or 
reporting  record  and  that  the  record  is  to 
be  transferred  in  a  form  that  is  not 
individually  identifiable; 

(6)  To  the  National  Archives  of  the 
United  States  as  a  record  which  has 
sufficient  historical  or  other  value  to 
warrant  its  continued  preservation  by 
the  United  States  Government,  or  for 
evaluation  by  the  Administrator  of 
General  Services  or  his  designee  to 
determine  whether  the  record  has  such 
value; 

(7)  To  another  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  for  a  civil  or 
criminal  law  enforcement  activity  if  the 
activity  is  authorized  by  law  and  if  the 
head  of  the  agency  or  instrumentality 
has  made  a  written  request  to  the 
agency  which  maintains  the  record 
specifying  the  particular  portion  desired 
and  the  law  enforcement  activity  for 
which  the  record  is  sought; 

(8)  To  a  person  pursuant  to  a  showing 
of  compelling  circumstances  affecting 
the  health  or  safety  of  an  individual  if 
upon  such  disclosure  notification  is 
transmitted  to  the  last  known  address  of 
the  individual; 
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(9)  To  either  House  of  Congress,  or,  to 
the  extent  of  matter  within  its 
jurisdiction,  any  committee  or 
subcommittee  thereof,  any  joint 
committee  of  Congress,  or  a 
subcommittee  of  any  such  joint 
committee: 

(10)  To  the  Comptroller  General  or 
any  authorized  representatives,  in  the 
course  of  the  performance  of  the  duties 
of  the  Genral  Accounting  Office;  or 

(11)  Pursuant  to  the  order  of  a  court  of 
competent  jurisdiction. 

(d)  No  employee  shall  maintain  a 
record  describing  how  any  individual 
exercises  rights  guaranteed  by  the  First 
Amendment  unless  expressly  authorized 
by  statute  or  by  the  individual  about 
whom  the  record  is  maintained  or  unless 
pertinent  to  and  within  the  scope  of  an 
authorized  law  enforcement  activity. 

(e)  No  employee  shall  sell  or  rent  an 
individual's  name  and  address  unless 
such  action  is  specifically  authorized  by 
law. 

(f)  An  employee — (1)  Who  by  virtue  of 
such  employment  or  official  position  has 
possession  of  or  access  to  agency 
records  which  contain  individually 
identifiable  information  the  disclosure 
of  which  is  prohibited  by  paragraph  (a) 
of  this  section  or  by  any  other  rules, 
regulations,  or  directives  of  FEMA 
established  under  the  Privacy  Act  of 
1974,  and  who: 

(i)  Knowing  that  disclosure  of  the 
specific  material  is  so  prohibited, 

w  illfully  discloses  the  material  in  any 
manner  to  any  person  or  agency  not 
entitled  to  receive  it.  or 

(ii)  Willfully  maintains  a  system  of 
records  without  meeting  the  notice 
requirements  of  the  Privacy  Act  of  1974, 
or 

(iii)  Knowingly  and  willfully  requests 
or  obtains  any  record  concerning  an 
individual  from  an  agency  under  false 
pretenses,  is  subject  to  criminal 
penalties  and  administrative  sanctions: 
or  (2)  who — 

(i)  Makes  a  determination  not  to 
amend  an  individual’s  record  in 
accordance  with  the  Privacy  Act  of  1974; 
or 

(ii)  Refuses  to  comply  with  an 
individual’s  request  to  gain  access  to 
review  and  to  obtain  a  copy  of  any 
information  pertaining  to  him;  or 

(iii)  Fails  to  maintain  any  record 
concerning  any  individual  with  such 
accuracy,  relevance,  timeliness,  and 
completeness  as  is  necessary  to  ensure 
fairness  in  any  determination  relating  to 
the  qualifications,  character,  rights,  or 
opportunities  of  or  benefits  to  the 
individual  that  may  be  made  on  the 
basis  of  such  record  and  consequently  a 
determination  is  made  which  is  adverse 
to  the  individual:  or 


(iv)  Fails  to  comply  with  any  provision 
of  the  Privacy  Act  of  1974  or  any  FEMA 
regulation  or  directive  implementing  it 
subjects  to  FEMA  to  civil  penalties  and 
self  to  administrative  sanctions  (5  U.S.C. 
552a(g)(4)). 

Subpart  C— Conduct  and 
Responsibilities  of  Special 
Government  Employees 

§  3.40  Applicability  of  Subpart  B. 

Except  as  specifically  provided  in 
§  3.41-1  3.45.  Each  special  Government 
employee  is  subject  to  the  provisions  of 
Subpart  B  as  if  such  individual  were  an 
employee,  with  the  following 
exceptions: 

(a)  §  3.13  Outsidelemployment  and 
other  outside  activities: 

(b)  §  3.14  Gifts  and  gratuities; 

(c)  §  3.21  Membership  in 
organizations. 

§  3.41  Use  of  Government  employment 

A  special  Government  employee  shall 
not  use  FEMA  employment  for  a 
purpose  that  is,  or  gives  the  appearance 
of  being,  motivated  by  the  desire  for 
private  gain  for  the  individual  or  another 
person,  particularly  one  with  whom  the 
employee  has  family,  business,  or 
financial  ties. 

§  3.42  Use  of  inside  information. 

(a)  A  special  Government  employee 
shall  not  use  information  obtained  as  a 
result  of  FEMA  employment  which  has 
not  become  part  of  the  body  of  public 
information  for  private  gain  for  the 
employee  or  another  person  either  by 
direction  on  the  employee’s  part  or  by 
counsel,  recommendation,  or  suggestion 
to  another  person,  particularly  one  with 
whom  the  employee  has  family, 
business,  or  financial  ties. 

(b)  Special  Government  employees 
may  teach,  lecture,  or  write  in  a  manner 
consistent  with  the  provisions  of  §  3.13. 

§  3.43  Coercion. 

A  special  Government  employee  shall 
not  use  Government  employment  to 
coerce,  or  give  the  appearance  of 
coercing,  a  person  to  provide  financial 
benefit  to  the  employee  or  another 
person,  particularly  one  with  whom  the 
employee  has  family,  business,  or 
financial  ties. 

§  3.44  Gifts,  entertainment  and  favors. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  special  Government 
employee,  while  so  employed  or  in 
connection  with  employment,  shall  not 
receive  or  solicit  from  a  person  having 
business  with  FEMA  anything  of 
monetary  value  as  a  gift,  gratuity,  loan, 
entertainment,  or  favor  for  the  employee 
or  another  person,  particularly  one  with 


whom  the  employee  has  family, 
business,  or  Vandal  ties. 

(b)  The  exceptions  of  §  3.14,  which  are 
applicable  to  employees,  are  also 
applicable  to  special  Government 
employees. 

§  3.45  Applicability  of  other  provisions. 

(a)  Each  special  Government 
employee  shall  acquaint  himself  with 
each  statute.  Executive  Order, 
regulation,  or  similar  provision  listed  in 
Appendix  A  to  this  part. 

(b)  A  special  Government  employee 
engaged  on  irregular  or  occasional  basis 
is  bound  by  the  political  activity 
restrictions  of  the  Former  Hatch  Act 
cited  in  Appendix  A  only  while  in  an 
active  duty  status  and  for  the  entire  24 
hours  of  any  day  during  which  the 
special  government  employee  is  actually 
employed. 

Subpart  D— Disclosure  of  Financial 
Interests 

General  Provisions 
§  3.50  General. 

(a)  Title  II  of  the  Ethics  in  Government 
Act  of  1978  (Pub.  L.  95-521),  which 
became  effective  January  1, 1979, 
requires  that  certain  officers  and 
employees  of  the  executive  branch  make 
specified  financial  disclosures  in 
accordance  with  procedures  for  filing, 
review  and  public  availability 
established  by  the  office  of  Personnel 
Management. 

(b)  Section  402  of  Executive  Order 
11222  of  May  8, 1965  authorizes  the 
Office  of  Personnel  Management  to 
prescribe  regulations  requiring 
submission  by  certain  officers  and 
employees  of  the  executive  branch  of 
statements  of  employment  and  financial 
interest. 

(c)  This  Subpart  D  describes  for 
FEMA,  the  procedures  required  to  . 
implement  the  laws.  Executive  orders, 
and  Office  of  Personnel  Management 
Regulations  concerning  disclosure  of 
financial  and  employment  interests, 

(d)  An  individual  required  to  file  a 
disclosure  statement  by  virtue  of  the 
Ethics  in  Government  Act  of  1978  will 
not  file  a  disclosure  statement  required 
by  virtue  of  E.0. 11222  and  Subpart  D  of 
5  CFR  Part  735. 

§  3.51  Information  not  required. 

Subpart  D  does  not  require  an 
employee  to  report  information  relating 
to  a  connection  with,  or  interest  in,  a 
professional  society  or  a  charitable, 
religious,  social,  fraternal,  recreational, 
public  service,  civic,  or  political 
organization  or  a  similar  organization 
not  conducted  as  a  business  enterprise. 
For  the  purpose  of  this  section. 
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educational  and  other  institutions  doing 
research  and  development  or  related 
work  involving  grants  of  money  from  or 
contracts  with  the  Government  are 
deemed  “business  enterprises"  and  are 
required  to  be  included  in  disclosure 
statements. 

§  3.52  Effect  of  employees’  statements  on 
other  requirements. 

The  statements  and  supplementary 
statements  required  of  employees 
pursuant  to  this  part  are  in  addition  to, 
and  not  in  substitution  for,  or  in 
derogation  of,  any  similar  requirement 
imposed  by  law,  order,  or  regulation. 

The  submission  of  a  statement  or 
supplementary  statement  by  an 
employee  does  not  permit  the  employee 
or  any  other  person  to  participate  in  a 
matter  in  which  the  employee’s  or  the 
other  person’s  participation  is  prohibited 
by  law,  order,  or  regulation,  including 
this  Part. 

§3.53-§3.59  [Reserved] 

Financial  Disclosure  Under  Ethics  in 
Government  Act  of  1978 

§  3.60  Who  must  file. 

The  following  officials  of  FEMA,  if 
they  have  served  61  or  more  days  during 
the  preceding  calendar  year: 

(a)  Officers  and  employees  (including 
special  Government  employees,  as 
defined  in  18  U.S.C.  202)  whose 
positions  are  classified  at  GS-16  or 
above  of  the  General  Schedule,  or 
whose  basic  rate  of  pay  under  other  pay 
schedules  is  equal  to  or  greater  than  the 
minimum  rate  of  basic  pay  for  GS-16. 
This  includes  all  positions  in  the  Senior 
Executive  Service; 

(b)  Officers  or  employees  in  any  other 
position  determined  by  the  Director  of 
the  Office  of  Government  Ethics  to  be  of 
equal  classification  to  GS-16; 

.  (c)  Employees  in  the  excepted  service 
in  positions  which  are  of  a  confidential 
or  policy-making  character  unless  their 
positions  have  been  excluded  by 
regulations  issued  by  the  Director  of  the 
Office  of  Government  Ethics  (see  5  CFR 
735.503). 

(d)  The  Ethics  Counselor. 

§  3.61  Form  used  to  file. 

The  disclosure  statement  which  must 
be  used  is  Standard  Form  (SF)  278, 
“Financial  Disclosure  Statement  for 
Executive  Branch  Personnel."  Copies 
are  available  from  the  Ethics  Counselor. 

§3.62  When  to  file. 

No  later  than  May  14  annually,  or  30 
days  after  the  individual  assumes  a 
position  subject  to  the  requirement  in 
§  3.60  of  this  part  unless  the  individual 
has  within  30  days  prior  to  assuming  the 


position,  left  another  position  subject  to 
the  requirement.  In  the  event  of 
termination  of  employment,  if  the 
individual  has  not  in  the  interim 
accepted  another  position  subject  to  the 
requirement,  report  must  be  filed  no 
later  than  the  30th  day  after  termination, 
covering: 

(a)  The  preceding  calendar  year  if  the 
annual  May  15  report  has  not  been  filed, 
and 

(b)  The  portion  of  the  present 
calendar  year  up  to  the  date  of 
termination. 

§  3.63  How  and  where  to  file. 

(a)  The  SF  278,  with  a  copy  of  the 
employee’s  position  description,  shall  be 
submitted  to  the  Ethics  Counselor 
(General  Counsel),  who  shall  note  on  the 
report  the  date  it  is  received.  The  Ethics 
Counselor  will  forward  the  report  to  the 
Head  of  Unit  under  whom  the  individual 
serves  for  review. 

(b)  The  Forms  SF  278  of  heads  of  units 
shall  be  submitted  for  review  to  the 
Deputy  Director.  The  Deputy  Director’s 
Form  SF  278  will  be  submitted  to  the 
Director  for  review. 

(c)  Special  government  employees 
who  were  employed  for  more  than  60 
days  during  GY  1978  will  be  required  to 
file  an  annual  report  (SF  278)  with 
processing  of  their  forms  to  be 
accomplished  in  the  same  manner 
prescribed  in  paragraph  (a)  of  this 
section. 

§  3.64  Supervisory  review  of  report 

Upon  receipt  of  an  SF  278  the  head  of 
unit  will  consider  the  reported  financial 
interests  as  they  relate  to  the 
individual’s  duties,  and  make 
recommendations.  The  Director  of  head 
of  unit  then  will  return  the  form  with 
attachments,  to  the  Ethics  Counselor  for 
review.  The  review  process  shall  be 
completed  within  60  days  after  the  date 
of  filing. 

§  3.65  Action  on  report. 

(a)  If,  after  review,  the  Ethics 
Counselor  or  Deputy  Counselor  is  of  the 
opinion  that  the  individual  making  the 
report  is  in  compliance  with  applicable 
law  and  regulation,  he  or  she  shall  state 
such  opinion  on  the  report,  and  sign 
same.  If  additional  information  is 
required,  the  involved  individual  shall 
be  notified  as  to  what  this  infonnation  is 
and  as  to  when  it  must  be  submitted. 

(b)  If  the  Ethics  Counselor  or  Deputy 
Counselor  is  of  the  opinion,  on  the  basis 
of  information  submitted  that  the 
individual  is  not  in  compliance  with 
applicable  laws  and  regulations,  the 
individual  shall  be  notified  and  the 
procedure  specified  in  §  3.8  of  this  part 
followed.  Notwithstanding  §  3.8  of  this 


part,  if  steps  for  assuring  compliance 
with  applicable  laws  and  regulations  are 
not  taken  by  the  date  set  under  §  3.8(c) 
by  an  individual  appointment  which 
requires  the  advice  and  consent  of  the 
Senate,  the  matter  shall  be  referred  to 
the  President  for  appropriate  action. 

§  3.66  Public  release. 

(a)  No  later  than  15  days  after  any 
report  (including  SF  278)  is  received  by 
FEMA,  the  Ethics  Counselor  shall  permit 
inspection  of.  or  furnish  a  copy  of,  such 
report  including  the  position  description 
to  any  person  who  requests  inspection 
or  a  copy.  The  report  shall  be  retained 
for  six  years  after  receipt.  No  fee  shall 
be  charged  for  furnishing  a  copy  unless 
the  cost  of  reproduction  exceeds  $10  in 
which  case  the  fee  shall  be  the  same  as 
those  established  under  the  FEMA 
regulations  implementing  the  Freedom 
of  Information  Act  (Part  5  of  this  Title). 
The  Ethics  Counselor  shall  maintain  an 
accurate  accounting  of  disclosures  of 
reports  in  accordance  with  the 
requirements  of  Part  6  of  this  title,  which 
relates  to  implementation  of  the  Privacy 
Act  of  1974.  These  reports  are  part  of  a 
system  of  records — OPM — Govt  4 
established  by  the  Office  of  Personnel 
Management. 

(b)  Notwithstanding  paragraph  (a)  a 
report  may  not  be  made  available  under 
this  section  to  any  person,  nor  may  any 
person  except  upon  a  written 
application  by  such  person  stating 

(1)  The  person’s  name,  occupation  and 
address, 

(2)  The  name  and  address  of  any  other 
person  on  whose  behalf  the  inspection 
or  copy  is  requested,  and 

(3)  That  such  person  is  aware  of  the 
prohibitions  on  the  obtaining  or  use  of 
the  report. 

These  applications  shall  be  made 
available  to  the  public  throughout  the 
period  during  which  the  report  is  made 
available  to  the  public. 

§3.67-§3.79  [Reserved] 

Financial  Disclosure  Under  Executive 
Order  11222  and  5  CFR  Part  735 

§  3.80  Who  must  file. 

Except  as  provided  in  §  3.88,  the 
following  categories  of  employees  shall 
submit  statements  of  employment  and 
financial  interest: 

(a)  Employees  classified  as  GS-13  or 
above  who  are  in  a  postion  identified  as 
a  postition  the  incumbent  of  which  is 
responsible  for  making  a  Government 
decision  or  taking  a  Government  action 
in  regard  to: 

(1)  Contracting  or  procurement, 

(2)  Administering  or  monitoring  grants 
or  subsidies; 
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(3)  Regulating  or  auditing  private  or 
other  non-Federal  enterprise;  or 

(4)  Other  activities  where  the  decision 
or  action  has  an  economic  impact  on  the 
interests  of  any  non-Federal  enterprise. 

(b)  Employees  classified  at  GS-13  or 
above  who  are  in  a  position  which  the 
Director  has  determined  has  duties  and 
responsibilities  which  require  the 
incumbent  to  report  employment  and 
financial  interests  in  order  to  avoid 
involvement  in  a  possible  conflicts-of- 
interest  situation  and  to  carry  out  the 
purpose  of  law.  Executive  order,  and 
this  part. 

(c)  Employees  classified  below  GS-13 
who  are  in  a  position  which  otherwise 
meet  the  criteria  in  paragraph  (a)  or  (b) 
of  this  section,  and  which  position  has 
been  approved  by  the  0PM  as  an 
exception  that  is  essential  to  protect  the 
integrity  of  the  Government  and  to 
avoid  employee  involvement  in  a 
possible  conflict-of-interest  situation. 

(d)  The  specific  postions  described  in 
paragraph  (a)-(c)  of  this  section  shall  be 
identified  in  a  FEMA  Directive  issued  by 
the  Director.  A  copy  of  this  directive 
shall  be  furnished  to  each  incumbent  of 
a  position  subject  to  the  requirement  of 

§  3.80  of  this  part,  and  shall  be  made 
available  to  any  person  upon  request. 

The  directive  shall  be  kept  current  and 
reviewed  at  least  annually.  Designation 
of  a  position  is  effective  upon  actual 
notification  to  the  incumbent,  or  upon 
inclusion  of  a  statement  in  the  official 
job  description  that  the  position  is 
subject  to  this  requirement. 

§  3.81  Form  used  to  file. 

The  disclosure  statement  which  must 
be  used  under  this  section  is  FEMA 
Form  11-1. 

S  3.82  When  to  file. 

An  employee  required  to  submit  a 
FEMA  Form  11-1  pursuant  to  §  3.80 
shall  submit  that  statement  not  later 
than: 

(a)  Ninety  days  after  the  effective  date 
of  this  part  if  employed  on  or  before  that 
effective  date;  or 

(b)  Thirty  days  after  entrance  on  duty, 
but  not  earlier  than  90  days  after  the 
effective  date,  if  appointed  after  that 
effective  date. 

§  3.83  How  and  where  to  file. 

(a)  The  FEMA  Form  11-1  shall  be 
submitted  to  the  Ethics  Counselor 
(General  Counsel)  for  review  and 
custody. 

(b)  Changes  in,  or  additions  to,  the 
information  contained  in  the  Form  11-1 
shall  be  reported  to  the  Ethics  Counselor 
in  a  supplementary  statement  of  the 
financial  interests  or  employment  as  of 
September  30  each  year.  This 


supplementary  statement  is  due  by 
October  31.  If  no  changes  or  additions 
occur,  a  negative  report  is  required. 

(c)  Notwithstanding  the  filing  of  the 
annual  report  required  by  this  section, 
each  employee  shall  at  all  times  avoid 
acquiring  a  financial  interest  or  engaging 
in  outside  employment  or  other  activity 
that  could  result,  or  taking  an  action  that 
would  result,  in  a  violation  of  the 
conflict-of-interest  provisions  of  Section 
208  of  Title  18,  United  States  Code,  or 
this  Part, 

§  3.84  Review  of  report. 

The  FEMA  Form  11-1  is  reviewed  by 
the  Ethics  Counselor,  or  Deputy 
Counselor,  who  shall  obtain  copies  of 
the  relevant  job  description.  The 
counselors  shall  show  the  forms  to 
supervisors,  or  other  employees  of 
FEMA  only  to  the  extent  required  to 
determine  if  a  conflict  of  interest  exists. 

§  3.85  Action  on  report. 

When  a  statement  submitted  pursuant 
to  this  part  or  information  from  other 
sources  indicates  a  conflict  between  the 
interests  of  an  employee  and  the 
performance  of  the  employee’s  services 
for  the  government,  the  employee 
concerned  shall  be  provided  an 
opportunity  to  explain  the  conflict  or 
appearance  of  conflict  in  accordance 
with  the  procedure  set  out  in  §  3.8  of  this 
part. 

§  3.86  Confidentiality  of  employees’ 
statements. 

Unlike  the  SF  278,  each  FEMA  Form 
11-1  and  each  supplementary  statement 
shall  be  held  in  confidence  by  FEMA.  To 
insure  this  confidentiality,  the  0PM 
regulations  provide  that: 

(a)  FEMA  shall  designate  which 
officials  and  employees  are  to  review 
and  retain  the  statements; 

(b)  Officials  and  employees 
designated  under  paragraph  (a)  of  this 
section  are  responsible  for  maintaining 
the  statements  in  confidence  and  shall 
not  allow  access  to,  or  allow 
information  to  be  disclosed  from,  a 
statement  except  to  carry  out  the 
purpose  of  this  Part;  and 

(c)  FEMA  may  not  disclose 
information  from  a  statement  except  as 
the  0PM  or  the  Director  may  determine 
for  good  cause  shown. 

§  3.87  Employees’  complaint  on  filing 
requirement. 

Employees  have  the  opportunity  for 
review  through  the  FEMA  grievance 
procedures  of  a  complaint  by  an 
employee  that  the  position  has  been 
improperly  included  under  these 
regulations  as  one  requiring  the 
submission  of  a  statement  of 
employment  and  financial  interests. 


§  3.88  Employees  not  required  to  submit 
statements. 

Employees  in  positions  that  meet  the 
criteria  in  §  008.080  may  be  excluded 
from  the  reporting  requirement  when  the 
Ethics  Counselor  determines  that: 

(a)  The  duties  of  a  position  are  such 
that  the  likelihood  of  the  incumbent's 
involvement  in  a  conflict-of-interest 
situation  is  remote; 

(b)  The  duties  of  a  position  are  at  such 
a  level  of  responsibility  that  the 
submission  of  a  statement  of 
employment  and  financial  interests  is 
not  necessary  because  of  the  degree  of 
supervision  and  review  over  the 
incumbent  or  the  inconsequential  effect 
on  the  integrity  of  the  Government. 

§  3.89  Information  not  known  to 
employees. 

If  any  information  required  to  be 
included  on  a  statement  or 
supplementary  statement,  including 
holdings  placed  in  trust,  is  not  known  to 
the  employee  but  is  known  to  another 
person,  the  employee  shall  request  that 
other  person  to  submit  information  in 
the  employee’s  behalf. 

Subpart  E— Post  Employment 
Conflicts  of  Interest  [Reserved] 

Appendix  A — Statutes  Governing  Conduct  of 
Federal  Employees 

There  are  numerous  statutes  pertaining  to 
the  ethical  and  other  conduct  of  Federal 
employees.  The  important  ones  of  general 
applicability  are  referred  to  in  this  Appendix. 

A.  Bribery  and  Graft 

.01  Title  18,  U.S.C.,  Section  201,  prohibits 
anyone  from  bribing  or  attempting  to  bribe  a 
public  official  by  corruptly  giving,  offering,  or 
promising  him  or  any  person  selected  by  him, 
anything  of  value  with  intent  (a)  to  influence 
any  official  act  by  him.  (b)  to  influence  him  to 
commit  or  allow  any  fraud  on  the  United 
States,  or  (c)  to  induce  him  to  do  or  omit  to  do 
any  act  in  violation  of  his  lawful  duty.  As 
used  in  Section  201,  "Public  officials”  is 
broadly  defined  to  include  officers, 
employees,  and  other  persons  carrying  on 
activities  for  or  on  behalf  of  the  Government. 

.02  Section  201  also  prohibits  a  public 
official's  solicitation  or  acceptance  of,  or 
agreement  to  take  a  bribe.  In  addition,  it 
forbids  offers  or  payments  to,  and 
solicitations  or  receipt  by,  a  public  official  of 
anything  of  value  “for  or  because  of’  any 
official  act  performed  or  to  be  performed  by 
him. 

.03  Section  201  further  prohibits  the 
offering  to  or  the  acceptance  by  a  witness  of 
anything  of  value  involving  intent  to 
influence  his  testimony  at  a  trial, 
Congressional  hearing,  or  agency  proceeding. 
A  similar  provision  applies  to  witnesses  "for 
or  because  of  testimony  given  or  to  be  given. 
The  provisions  summarized  in  this  section  do 
not  preclude  lawful  witness  fees,  travel  and 
subsistence  expenses,  or  reasonable 
compensation  for  expert  testimony. 
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B.  Compensation  to  Officers  and  Employees 
in  Matters  Affecting  the  Government 

.01  Title  18.  U.S.C.,  Section  203,  prohibits 
an  officer  or  employee  from  receiving 
compensation  for  services  rendered  for 
others  before  a  Federal  department  or  agency 
in  matters  in  which  the  Government  is  a 
party  or  is  interested. 

.02  Section  203  applies  to  a  special 
Government  employee  as  follows: 

(a)  If  the  special  Government  employee  has 
served  in  FEMA  more  than  60  days  during  the 
preceding  period  of  365  days.  Section  203 
applies  to  him  only  in  relation  to  a  particular 
matter  involving  a  specific  party  or  parties  (1) 
in  which  he  has  at  any  time  participated 
personally  and  substantially  in  his 
governmental  capacity,  or  (2)  which  is 
pending  in  FEMA,  or  - 

(b)  If  the  special  Government  employee  has 
served  in  FEMA  no  more  than  60  days  during 
the  preceding  period  of  365  days,  section  203 
applies  to  him  only  in  relation  to  a  particular 
matter  involving  a  specific  party  or  parties  in 
which  he  has  at  any  time  participated 
personally  and  substantially  in  his 
governmental  capacity. 

.03  Section  203  does  not  apply  to  a  retired 
officer  of  the  uniformed  services  while  not  on 
active  duty  and  not  otherwise  an  officer  or 
employee  of  the  United  States. 

C.  Activities  of  Officers  and  Employees  in 
Claims  Against  and  Other  Matters  Affecting 
the  Government 

.01  Title  18,  U.S.C.,  Section  205,  prohibits 
an  officer  or  employee,  otherwise  than  in  the 
performance  of  his  official  duties  from: 

(a)  Acting  as  agent  or  attorney  for 
prosecuting  any  claim  against  the  United 
States,  or  receiving  any  gratuity,  or  any  share 
of  or  interest  in  any  such  claim  in 
consideration  of  assistance  in  the  prosecution 
of  such  claims:  or 

(b)  Acting  as  agent  or  attorney  for  anyone 
before  any  Government  agency,  court,  or 
officer  in  connection  with  any  matter  in 
which  the  United  States  is  a  party  or  has  a 
direct  and  substantial  interest. 

.02  Section  205  applies  to  a  special 
Government  employee  as  follows: 

(a)  If  the  special  Government  employee  has 
served  in  FEMA  more  than  60  days  during  the 
preceding  period  of  365  days,  section  205 
applies  to  him  only  in  relation  to  a  particular 
matter  involving  a  specific  party  or  parties  (1) 
in  which  he  has  at  any  time  participated 
personally  and  substantially  in  his 
governmental  capacity,  or  (2)  which  is 
pending  in  FEMA. 

(b)  If  the  special  Government  employee  has 
served  no  more  than  60  days  during  the 
preceding  period  of  365  days.  Section  205 
applies  to  him  only  in  relation  to  a  particular 
matter  involving  a  specific  party  or  parties  in 
which  he  has  at  any  time  participated 
personally  and  substantially  in  his 
governmental  capacity. 

.03  Section  205  does  not  preclude: 

(a)  An  employee,  if  not  inconsistent  with 
faithful  performance  of  his  duties,  from  acting 
without  compensation  as  agent  or  attorney 
for  any  person  who  is  the  subject  of 
disciplinary,  loyalty,  or  other  personnel 


administration  proceedings,  in  connection 
with  those  proceedings;  or 

(b)  An  employee  from  giving  testimony 
under  oath  or  from  making  statements 
required  to  be  made  under  penalty  for  perjury 
or  contempt. 

.04  Sections  203  and  205  do  not  preclude: 

(a)  An  employee  from  acting  as  agent  or 
attorney  for  his  parents,  spouse,  child,  or  any 
person  for  whom,  or  for  any  estate  for  which 
he  is 'serving  as  guardian,  executor, 
administrator,  trustee,  or  other  personal 
fiduciary,  except  in  those  matters  in  which  he 
has  participated  personally  and  substantially 
as  a  Govenunent  employee  or  which  are  the 
subject  of  his  official  responsibility,  provided 
the  head  of  the  operating  unit  concerned 
approves:  or 

(b)  A  special  Government  employee  from 
acting  as  agent  or  attorney  for  another  person 
in  the  performance  of  work  under  a  grant  by, 
or  a  contract  with,  or  for  the  benefit  of,  the 
United  States  provided  the  Director  or 
designee  shall  certify  in  writing  that  the 
national  interest  so  requires,  and  such 
certification  shall  be  published  in  the  Federal 
Register. 

.05  Section  205  does  not  apply  to  a  retired 
officer  of  the  uniformed  services  while  not  on 
active  duty  and  not  otherwise  an  officer  or 
employee  of  the  United  States.* 

D.  Disqualification  of  Former  Officers  and 
Employees  in  Matters  Connected  With 
Former  Duties  or  Official  Responsibilities: 
Disqrialification  of  Partners 

Title  18  U.S.C.  Section  207  deals  with 
former  employees  and  possible  conflicts  of 
interest. 

E.  Acts  Affecting  a  Personal  Financial 
Interest 

.01  Title  18,  U.S.C.  Section  208  prohibits 
an  officer  or  employee,  including  a  special 
Government  employee,  from  participating 
personally  and  substantially  in  a 
governmental  capacity  in  any  matter  in 
which,  to  his  knowledge,  he,  his  spouse, 
minor  child,  partner,  organization  in  which  he 
is  serving  as  officer,  director,  trustee,  partner, 
or  employee,  or  any  person  or  organization 
with  whom  he  js  negotiating  or  has  any 
arrangement  concerning  prospective 
employment,  has  a  financial  interest. 

F.  Salary  of  Government  Officials  and 
Employees 

.01  Title  18.  U.S.C.  Section  209,  prohibits: 

(a)  An  officer  or  employee  from  receiving 
any  salary,  or  any  contribution  to  or 
supplementation  of  salary,  as  compensation 
for  his  services  as  an  officer  or  employee  of 
the  United  States  from  any  source  other  than 
the  Government  of  the  United  States,  except 
as  may  be  contributed  out  of  the  treasury  of  a 
State,  county,  or  municipality,  and 

(b)  Any  person  or  organization  from 
paying,  contributing  to,  or  supplementing  the 
salary  of  an  officer  or  employee  under 
circumstances  which  would  make  its  receipt 
a  violation  of  subparagraph  .01(a)  of  this 
section. 

.02  Section  209: 

(a)  Does  not  prevent  a  Government 
employee  from  continuing  to  participate  in  a 
bona  fide  pension  or  other  welfare  plan 
maintained  by  a  former  employer. 


(b)  Exempts  special  Government 
employees  and  employees  serving  the 
Government  without  compensation,  and 
grants  a  corresponding  exemption  to  any 
outside  person  paying  compensation  to  such 
individuals:  and 

(c)  Does  not  prohibit  the  payment  or 
acceptance  of  sums  under  the  terms  of  the 
Government  Employees  Training  Act. 

G.  Code  of  Ethics  for  Government  Service 

“Code  of  Ethics  for  Government  Service", 
House  Concurrent  Resolution  175,  85th 
Congress.  2d  Session,  72  Stat.  B12  of  July  11. 
1958,  which  reads  as  follows: 

“Any  Person  in  Government  Service 
Should: 

“PUT  loyalty  to  the  highest  moral 
principles  and  to  country  above  loyalty  to 
persons,  party,  or  Government  department. 

“UPHOLD  the  Constitution,  laws,  and  legal 
regulations  of  the  United  States  and  all 
governments  therein  and  never  be  a  party  to 
their  evasion. 

“GIVE  a  full  day’s  labor  for  a  full  day’s 
pay:  giving  to  the  performance  of  his  duties 
his  earnest  effort  and  best  thought. 

“SEEK  to  find  and  employ  more  efficient 
and  economical  ways  of  getting  tasks 
accomplished. 

“NEVER  discriminate  unfairly  by  the 
dispensing  of  special  favors  or  privileges  to 
anyone,  whether  for  remuneration  or  not;  and 
never  accept  for  himself  or  his  family,  favors 
or  benefits  under  circumstances  which  might 
be  construed  by  reasonable  persons  as 
influencing  the  performance  of  his 
governmental  duties. 

“MAKE  no  private  promises  of  any  kind 
binding  upon  the  duties  of  office,  since  a 
Government  employee  has  no  private  word 
which  can  be  binding  on  public  duty. 

“ENGAGE  in  no  business  with  the 
Government  either  directly  or  indirectly, 
which  is  inconsistent  with  the  conscientious 
performance  of  his  governmental  duties. 

“NEVER  use  any  information  coming  to 
him  confidentially  in  the  performance  of 
governmental  duties  as  a  means  for  making 
private  profit. 

“EXPOSE  corruption  wherever  discovered. 

“UPHOIX)  these  principles,  ever  conscious 
that  public  office  is  a  public  trust." 

H.  Prohibitions 

.01  The  prohibition  against  lobbying  with 
appropriated  funds  (18  U.S.C.  1913)  reads  as 
follows: 

“No  part  of  the  money  appropriated  by  any 
enactment  of  Congress  shall,  in  the  absence 
of  express  authorization  by  Congress,  be 
used  directly  or  indirectly  to  pay  for  any 
personal  service,  advertisement,  telegram, 
telephone,  letter,  printed  or  w'ritten  matter,  or 
other  device,  intended  or  designed  to 
influence  in  any  manner  a  Member  of 
Congress,  to  favor  or  oppose,  by  vote  or 
otherwise,  any  legislation  or  appropriation  by 
Congress,  whether  before  or  after  the 
introduction  of  any  bill  or  resolution 
proposing  such  legislation  or  appropriation, 
but  this  shall  not  prevent  officers  or 
employees  of  the  United  States  or  of  its 
departments  or  agencies  from  commimicating 
to  Members  of  Congress  on  the  request  of  any 
Member  or  to  Congress,  through  the  proper 
official  channels,  requests  for  legislation  or 
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appropriations  which  they  deem  necessary 
for  the  efficient  conduct  of  the  public 
business. 

"Whoever,  being  an  officer  or  employee  of 
the  United  States  or  of  any  department  or 
agency  thereof,  violates  or  attempts  to  violate 
this  section,  shall  be  fined  not  more  than  $500 
or  imprisoned  not  more  than  1  year,  or  both; 
and  after  notice  and  hearing  by  the  superior 
officer  vested  with  the  power  of  removing 
him,  shall  be  removed  from  office  or 
employment." 

.02  The  prohibitions  against  disloyalty 
and  striking  (5  U.S.C.  7311, 18  U.S.C.  1918). 

An  individual  may  not  accept  or  hold  a 
position  in  the  Government  of  the  United 
States  if  he: 

(a)  Advocates  the  overthrow  of  our 
constitutional  form  of  Government: 

(b)  Is  a  member  of  an  organization  that  he- 
knows  advocates  the  overthrow  of  our 
constitutional  form  of  government; 

(c)  Participates  in  a  strike,  or  asserts  the 
right  to  strike,  against  the  Government  of  the 
United  States  or  the  government  of  the 
District  of  Columbia;  or 

(d)  Is  a  member  of  an  organization  of 
employees  of  the  Government  of  the  United 
States  or  of  individuals  employed  by  the 
government  of  the  District  of  Columbia  that 
he  knows  asserts  the  right  to  strike  against 
the  Government  of  the  United  States  or  the 
government  of  the  District  of  Columbia. 

.03  The  prohibitions  in  2  U.S.C.  441  i, 
against  receiving  any  single  honorarium  in 
excess  of  $2000,  or  total  honorariums  in 
excess  of  $25,000  in  any  calendar  year. 

.04  The  prohibitions  against  (a)  the 
disclosure  of  classified  information  (18  U.S.C. 
798,  50  U.S.C.  788);  and  (b)  the  disclosure  of 
confidential  information  (18  U.S.C.  1905). 

Each  employee  who  has  access  to  classified 
information,  e.g.  confidential,  secret,  or  top 
secret,  or  to  a  restricted  area  is  responsible 
for  knowing  and  for  complying  strictly  with 
the  security  regulations  of  the  Federal 
Emergency  Management  Agency. 

.05  The  prohibition  against  the  use  of  the 
franking  privilege  to  avoid  payment  of 
postage  on  private  mail  (18  U.S.C.  1719). 

.06  The  prohibition  against  the  use  of 
deceit  in  an  examination  or  personnel  action 
in  connection  with  Government  employment 
(18  U.S.C.  1917). 

.07  The  prohibition  against  fraud  or  false 
statements  in  a  Government  matter  (18  U.S.C. 
1001).  An  employee  in  connection  with  an 
official  matter  shall  not  knowingly  and 
willfully  conceal  or  cover  up  a  material  fact 
or  falsify  official  papers  or  documents. 

.08  The  prohibition  against  counterfeiting 
and  forging  transportation  requests  (18  U.S.C. 
508),  Falsely  making,  altering  or  forging  in 
whole  or  in  part,  any  form  of  transportation 
request  is  prohibited. 

.09  The  prohibitions  against: 

(a)  Embezzlement  of  Government  money  or 
property  (18  U.S.C.  641).  No  employee  may 
convert  any  Government  money  or 
Government  property  to  his  own  use  or  the 
use  of  another  person. 

(b)  Failure  to  account  for  public  money  (18 
U.S.C.  643).  Any  employee,  who,  having 
received  public  money  which  he  is  not 
authorized  to  retain,  fails  to  render  his 
accounts  for  same  as  provided  by  law,  is 
guilty  of  embezzlement. 


(c)  Embezzlement  of  the  money  or  property 
of  another  person  in  the  possession  of  the 
employee  by  reason  of  his  employment  (18 
U.S.C.  654).  An  employee  is  prohibited  from 
embezzling  or  wrongfully  converting  for  his 
own  use  the  money  or  property  of  another 
which  comes  under  his  control  as  the  result 
of  his  employment. 

.10  The  prohibition  against  unauthorized 
removal  or  use  of  documents  relating  to 
claims  from  or  by  the  Goverment  (18  U.S.C. 
285).  No  employee,  without  authority,  may 
remove  from  the  place  where  it  was  kept  by 
authority  of  the  United  States  any  document, 
record,  file,  or  paper  intended  to  be  used  to 
procure  the  payment  of  money  from  or  by  the 
United  States  or  the  allowance  or  payment  of 
any  claim  against  the  United  States, 
regardless  of  whether  the  document  or  paper 
has  already  been  used  or  the  claim  has 
already  been  allowed  or  paid;  and  no 
employee  may  use  or  attempt  to  use  any  such 
document,  record,  file,  or  paper  to  procure  the 
payment  of  any  money  from  or  by  the  United 
States  or  the  allowance  or  payment  of  any 
claim  against  the  United  States. 

.11  The  prohibition  against  proscribed 
political  activities,  including  the  following, 
among  others: 

(a)  Using  official  authority  or  influence  for 
the  purpose  of  Interfering  with  or  influencing 
the  result  of  an  election,  except  as  authorized 
by  law  (5  U.S.C.  7324); 

(b)  Taking  an  active  part  in  political 
management  or  in  political  campaigns,  except 
as  authorized  by  law  (5  U.S.C.  7324); 

(c)  Offering  or  promising  to  pay  anything  of 
value  in  consideration  of  the  use  of,  or 
promise  to  use,  any  influence  to  procure  any 
appointive  office  or  place  under  the  United 
States  for  any  person  (18  U.S.C.  210); 

(d)  Soliciting  or  receiving,  either  as  a 
political  contribution  or  for  personal 
emolument,  anything  of  value  in 
consideration  of  a  promise  of  support  or  use 
of  influence  in  obtaining  for  any  person  any 
appointive  office  or  place  under  the  United 
States  (18  U.S.C.  211); 

(e)  Using  official  authority  to  interfere  with 
a  Federal  election  (18  U.S.C.  595); 

(f)  Promising  any  employment 
compensation,  or  other  benefit  made  possible 
by  Act  of  Congress  in  consideration  of 
political  activity  or  support  (18  U.S.C.  600); 

(g)  Action  by  a  Federal  officer  or  employee 
to  solicit  or  receive,  or  to  be  in  any  manner 
concerned  with  soliciting  or  receiving,  any 
contribution  for  any  political  purpose 
whatever  from  any  other  Federal  officer  or 
employee  or  from  any  person  receiving 
compensation  for  services  from  money 
derived  from  the  Treasury  of  the  United 
States  (18  U.S.C.  602); 

(h)  Soliciting  or  receiving  (by  any  person) 
anything  of  value  for  any  political  purpose 
whatever  on  any  Government  premises  (18 
U.S.C.  603): 

(i)  Soliciting  or  receiving  contributions  for 
political  purposes  from  anyone  on  Federal 
relief  or  work  relief  (18  U.S.C.  602); 

(j)  Payment  of  a  contribution  for  political 
purposes  by  any  Federal  officer  or  employee 
to  another  Federal  officer  or  employee  (18 
U.S.C.  607); 

(k)  Payment  of  a  political  contribution  in 
excess  of  statutory  limitations  and  purchase 


of  goods,  commodities,  advertising,  dr 
articles,  the  proceeds  of  which  inure  to  the 
benefit  of  certain  political  candidates  or 
organizations  (18  U.S.C.  608). 

.12  The^rohibition  against  an  employee 
acting  as  the  agent  of  a  foreign  principal 
registered  under  the  Federal  Agents 
Registration  Act  (18  U.S.C.  219). 

Dated:  August  9, 1979. 

John  W.  Macy,  Jr., 

Director. 

|FR  Doc.  79-26621  Filed  8-24-79:.8.45  am) 

BILLING  CODE  4210-23-M 


44  CFR  Part  5 

[Docket  No.  FEMA— Gen  5] 

Production  or  Disclosure  of 
Information 

agency:  Federal  Emergency 
Management  Agency. 

ACTION:  Interim  Regulation  and  Request 
for  Comments. 

summary:  These  interim  rules  establish 
policies  and  procedures  for  the  Federal 
Emergency  Management  Agency 
(FEMA)  to  implement  the  Freedom  of 
Information  Act.  In  addition,  FEMA 
requests  public  comment  on  these 
interim  regulations.  It  is  necessary  for 
FEMA  to  initiate  operations  under  these 
regulations  immediately.  Thus,  FEMA  is 
issuing  a  regulation  which  serves  as  an 
operating  rule  and  at  the  same  time 
affording  opportunity  for  comment. 
DATES:  Effective  date  August  27, 1979. 
Written  comments  should  be  submitted 
on  or  before  October  26, 1979. 

ADDRESS:  Send  comments  to  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  W.  Jett,  General  Counsel,  (202) 
254-9521. 

SUPPLEMENTARY  INFORMATION: 

Reorganization  Plan  No.  3  of  1978 
established  the  Federal  Emergency 
Management  Agency  (FEMA).  The  plan 
was  activated  effective  April  1, 1979  by 
Executive  Order  12127  of  March  31, 

1979,  “Federal  Emergency  Management 
Agency,”  44  FR  19367.  The  plan. 
Executive  Order  and,  subsequently. 
Executive  Order  12148,  effective  July  15, 
1979,  44  FR  43239,  together  transferred  to 
the  new  agency  functions  of  five 
existing  agencies  in  four  departments  or 
parent  agencies.  Under  the  plan,  and 
pursuant  to  the  orders,  the  regulations  of 
the  predecessor  agencies  remain  in  full 
force  and  effect  in  FEMA  as  if  the 
reorganization  or  transfer  had  not  taken 
place  until  such  time  as  those 
regulations  are  superseded.  This  means 
that  FEMA  employees  are  subject  to 
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four  different  sets  of  Freedom  of 
Information  Act  regulations. 

In  order  to  correct  this  situation,  it  is 
necessary  to  adopt  regulations  which 
serve  as  interim  rules  and.  at  the  same 
time,  affording  opportunity  for  public 
comment. 

These  regulations  are  based  upon  the 
regulations  applicable  to  the  agencies 
the  functions  of  which  have  been  or  will 
be  transferred  to  FEMA. 

Interested  parties  may  participate  by 
submitting  their  views,  in  writing,  on 
these  interim  rules  to  FEMA.  Each 
comment  should  include  the  name  and 
address  of  the  person  or  organization 
submitting  the  comment  and  should 
make  reference  to  the  above-cited 
docket  number.  All  comments  received 
on  or  before  the  date  set  out  above  will 
be  considered  in  promulgating  final 
regulations  on  the  matters  addressed 
here.  All  written  comments  received  will 
be  docketed  and  made  available  for 
public  inspection  at  FEMA. 

It  has  been  determined  that  the  April 
1, 1979  effective  date  of  Reorganization 
Plan  No.  3  of  1979  and  the  July  15, 1979 
effective  date  of  Executive  Order  12148 
establish  good  cause  for  immediate 
publication  of  these  regulations  for 
interim  effect. 

Accordingly,  the  Federal  Emergency 
Management  Agency  is  amending 
Chapter  1  of  Title  44  CFR  by  adding  a 
new  Part  5  as  follows; 

PART  5— PRODUCTION  OR 
DISCLOSURE  OF  INFORMATION 

Subpart  A— General  Provisions 

Sec. 

5.1  Scope  and  purposes  of  part. 

5.2  Application. 

5.3  Definitions. 

5.4  Availability  of  records. 

5.5  Exemptions. 

5.6  Congressional  information. 

5.7  Records  of  other  agencies. 

5.8  Records  involved  in  litigation  or  other 
judicial  prqcess. 

5.9  Inconsistent  issuances  of  FEMA  and  its 
predecessor  agencies  superseded. 

Subpart  B— Publication  of  or  Availability  of 
General  Agency  Information,  Rules,  Orders, ' 
Policies,  and  Similar  Material 

5.20  Publication  of  rules  and  general 
policies. 

5.21  Effect  of  failure  to  publish. 

5.22  Coordination  of  publication. 

5.23  Incorporation  by  reference. 

5.24  Availability  of  opinions,  orders, 
policies,  interpretations,  manuals,  and 
instructions. 

5.25  Available  materials. 

5.26  Rules  for  public  inspection  and 
copying. 

5.27  Deletion  of  identifying  details. 

5.28  Indexes. 

5.29  Effect  of  failure  to  make  informational 
materials  available. 


Subpart  C— Fees 

Sec. 

5.40  Copies  of  FEMA  records  available  at  a 
fee. 

5.41  FEMA  publications. 

5.42  Exemptions  from  or  reduction  of  fee. 

5.43  Searches. 

5.44  Prepayment  of  fees  over  $25, 

5.45  Form  of  payment. 

5.46  Fee  schedule. 

5.47  Apeals  regarding  fees. 

Subpart  D— Described  Records 

5.50  General. 

5.51  Submission  of  requests  for  described 
records. 

5.52  Review  of  requests. 

5.53  Approval  of  request. 

5.54  Denial  of  request  for  records. 

5.55  Appeal  within  FEMA  of  denial  of 
request. 

5.56  Extension  of  time  limits. 

5.57  Exhaustion  of  administrative  remedies. 

5.58  Judicial  relief  available  to  the  public. 

5.59  Disciplinary  action  against  employees 
for  “arbitrary  or  capricious"  denial. 

5.60  Contempt  for  noncompliance. 

Subpart  E— Exemptions 

5.70  General. 

5.71  Categories  of  records  exempt  from 
disclosure  under  5  U.S.C.  552. 

5.72  Executive  privilege  exemption. 

Subpart  F— Supoena  or  Other  Legal 
Demands  for  Records  and  Authentication 
of  Copies  of  Records 

5.80  Service  of  subpoena  or  other  legal 
demand. 

5.81  Compliance  with  subpoena  or  other 
legal  demand. 

5.82  Authentication  and  attestation  of 
copies. 

Authority:  5  U.S.C.  552;  Reorganization 
Plan  No.  3  of  1978,  43  FR  41943;  and  EO  12127 
(effective  April  1, 1979),  44  FR  19367. 

Subpart  A— General  Provisions 

§  5.1  Scope  and  purposes  of  part 

This  part  sets  forth  policies  and 
procedures  concerning  the  availability 
of  and  disclosure  of  records  and 
information  held  by  the  Federal 
Emergency  Management  Agency 
(FEMA)  in  accordance  with  5  U.S.C.  552, 
popularly  known  as  the  “Freedom  of 
Information  Act,”  (FOIA). 

§  5.2  Application. 

This  part  applies  to  all  records  and 
information  materials  generated, 
developed,  or  held  by  FEMA  at 
Headquarters,  in  Regions,  or  in  the  field, 
or  any  component  thereof. 

§  5.3  Definitions. 

For  purposes  of  the  part,  the  following 
terms  have  the  meanings  ascribed  to 
them  in  this  section; 

(a)  Records.  “Records”  means  all 
books,  papers,  maps,  photographs,  or 
other  doucmentary  matejials,  regardless 
of  physical  form  or  characteristics  made 
or  received  by  FEMA  in  pursuance  of 


Federal  Law  or  in  connection  with  the 
transaction  of  public  business  and 
preserved,  or  appropriate  for 
preservation,  as  evidence  of  the 
organization,  functions,  policies, 
decisions,  procedures,  operations,  or 
other  activities  of  FEMA  or  because  of 
the  information  value  of  data  contained 
therein.  The  term  does  not  include; 

(1)  Material  made  or  acquired  and 
preserved  solely  for  reference  or 
exhibition  purposes,  extra  copies  of 
documents  preserved  only  for 
convenience  of  reference,  and  stocks  of 
publications  and  of  processed 
documents;  or 

(2)  Objects  or  articles,  such  as 
structures,  furniture,  paintings, 
sculpture,  models,  vehicles  or 
equipment;  or 

(3)  Formulae,  designs,  drawings, 
research  data,  computer  programs, 
technical  data  packages,  and  the  like, 
which  are  not  considered  “records” 
within  the  Congressional  intent  of 
reference  because  of  development  costs, 
utilization,  or  value.  These  items  are 
considered  exploitable  resources  to  be 
utilized  in  the  best  interest  of  all  the 
public  and  are  not  preserved  for 
informational  value  nor  as  evidence  of 
agency  functions.  Requests  for  copies  of 
such  material  shall  be  evaluated  in 
accordance  with  policies  expressly 
directed  to  the  appropriate 
dissemination  or  use  of  these  resources. 
Requests  to  inspect  this  material  to 
determine  its  content  for  informational 
purposes  shall  normally  be  granted, 
unless  inspection  is  inconsistent  with 
the  obligation  to  protect  the  property 
value  of  the  material,  as,  for  example, 
may  be  true  for  patent  information  and 
certain  formulae,  or  is  inconsistent  with 
another  significant  and  legitimate 
governmental  purpose. 

(b)  Reasonably  Described. 
“Reasonably  described,”  when  applied 
to  a  request  record,  means  identifying  it 
to  the  extent  that  it  will  permit  the 
location  of  the  particular  document  with 
a  reasonable  effort. 

(c)  Agency.  “Agency,”  as  defined  in 
§  552(e)  of  Title  5  U.S.C,,  includes  any 
executive  department,  military 
department,  government  corporation,  or 
other  establishment  in  the  executive 
branch  of  the  Government  (including  the 
Executive  Office  of  the  President),  or 
any  independent  regulatory  agency. 

(d)  Headquarters  FOIA  Officer.  The 
Director,  Administrative  Services. 

(e)  Regional  FOIA  Officer.  The 
Regional  Director  for  Administration. 

§  5.4  Availability  of  records. 

(a)  FEMA  records  are  available  to  the 
greatest  extent  possible  for  keeping  with 
the  spirit  and  intent  of  FOIA  and  will  be 
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furnished  promptly  to  any  member  of 
the  public  upon  request  addressed  to  the 
office  designated  in  §  5.26.  The  person 
making  the  request  need  not  have  a 
particular  interest  in  the  subject  matter, 
nor  must  he  provide  justification  for  the 
request. 

(b)  The  requirement  of  5  U.S.C.  552 
that  records  be  available  to  the  public 
refers  only  to  records  in  being  at  the 
time  the  request  for  them  is  made.  FOIA 
imposes  no  obligation  to  compile  a 
record  in  response  to  a  request. 

§  5.5  Exemptions. 

Requests  for  FEMA  records  may  be 
denied  if  disclosure  is  exempted  under 
the  provisions  of  5  U.S.C.  552,  as 
outlined  in  Subpart  E.  Usually,  except 
when  a  record  is  classified,  or  when 
disclosure  would  violate  any  other 
Federal  statute,  the  authority  to 
withhold  a  record  from  disclosure  is 
permissive  rather  than  mandatory.  The 
authority  for  nondisclosure  will  not  be 
invoked  unless  there  is  compelling 
reason  to  do  so. 

§  5.6  Congressional  information. 

Nothing  in  this  part  authorizes 
withholding  information  from  the 
Congress  except  when  executive 
privilege  is  invoked  by  the  President. 

§  5.7  Records  of  other  agencies. 

If  a  request  is  submitted  to  FEMA  to 
make  available  current  records  which 
are  the  primary  responsibility  of  another 
agency,  FEMA  will  refer  the  request  to 
the  agency  concerned  for  appropriate 
action.  FEMA  will  advise  the  requester 
that  the  request  has  been  forwarded  to 
the  responsible  agency. 

§  5.8  Records  involved  in  litigation  or 
other  judicial  process. 

Where  there  is  reason  to  believe  that 
any  records  requested  may  be  involved 
in  litigation  or  other  judicial  process  in 
which  the  United  States  is  a  party, 
including  discovery  procedures  pursuant 
to  the  Federal  Rules  of  Civil  Procedure 
or  Federal  Rules  of  Criminal  Procedure, 
the  request  shall  be  referred  to  the 
General  Counsel. 

§  5.9  Inconsistent  issuances  of  FEMA  and 
its  predecessor  agencies  superseded. 

Policies  and  procedures  of  any  of 
FEMA’s  predecessor  agencies 
inconsistent  with  this  regulation  are 
superseded  to  the  extent  of  that 
inconsistency. 


Subpart  B— Publication  of  or 
Availability  of  General  Agency 
Information,  Rules,  Orders,  Policies, 
and  Simitar  Material 

§  5.20  Publication  of  rules  and  general 
policies. 

In  accordance  with  5  U.S.C.  552(a)(1), 
there  are  separately  stated  and  currently 
published,  or  from  time  to  time  there 
will  be  published,  in  the  Federal 
Register  for  the  guidance  of  the  public, 
the  following  general  information 
concerning  FEMA: 

(a)  Description  of  the  organization  of 
the  Headquarters  Office  and  regional 
and  other  offices  and  the  established 
places  at  which,  the  employees  from 
whom,  and  the  methods  whereby  the 
public  may  obtain  information,  make 
submittals  or  requests,  or  obtain 
decisions. 

(b)  Statement  of  the  general  course 
and  method  by  which  FEMA  functions 
are  channeled  and  determined,  including 
the  nature  and  requirements  of  all 
formal  and  informal  procedures 
available. 

(c)  Rules  of  procedure,  descriptions  of 
forms  available  or  the  places  at  which 
forms  may  be  obtained,  and  instructions 
as  to  the  scope  and  contents  of  all 
papers,  reports,  or  examinations. 

(d)  Substantive  rules  of  general 
applicability  adopted  as  authorized  by 
law,  and  statements  of  general  policy  or 
interpretations  of  general  applicability 
formulated  and  adopted  by  FEMA. 

(e)  Each  amendment,  revision,  or 
repeal  of  the  materials  described  in  this 
section.  Much  of  this  information  will 
also  be  codified  in  this  Subchapter  A. 

§  5.21  Effect  of  failure  to  publish. 

5  U.S.C.  552(a)(1)  provides  that,  except 
to  the  extent  that  a  person  has  actual 
and  timely  notice  of  the  terms  thereof,  a 
person  may  not  in  any  manner  be 
required  to  resort  to,  or  to  be  adversely 
affected  by,  a  matter  required  to  be 
published  in  the  Federal  Register  and 
not  so  published. 

§  5.22  Coordination  of  publication. 

The  General  Counsel,  FEMA,  is 
responsible  for  coordination  of  FEMA 
materials  required  to  be  published  in  the 
Federal  Register. 

§  5.23  Incorporation  by  reference. 

W'hen  deemed  appropriate,  matter 
covered  by  this  Subpart,  which  is 
reasonably  available  to  the  class  of 
persons  affected  thereby  may  be 
incorporated  by  reference  in  the  Federal 
Register  in  accordance  with  standards 
prescribed  from  time  to  time  by  the 
Director  of  the  Federal  Register  (see  1 
CFR  Part  51). 


§  5.24  Availability  of  opinions,  orders, 
policies.  Interpretations,  manuals,  and 
instructions. 

FEMA  will  make  available  for  public 
inspection  and  copying  the  material 
described  in  5  U.S.C.  552(a)(2)  as 
enumerated  in  §  5.25  and  an  index  of 
those  materials  as  described  in  §  5.28,  at 
convenient  places  and  times. 

§  5.25  Available  materials. 

FEMA  materials  which  are  available 
under  this  Subpart  are  as  follows: 

(a)  Final  opinions  and  orders  made  in 
the  adjudication  of  cases. 

(b)  Those  statements  of  policy  and 
interpretations  which  have  been 
adopted  by  FEMA  and  are  not  published 
in  the  Federal  Register. 

(c)  Administrative  staff  manuals  and 
instructions  to  staff  that  affect  a  member 
of  the  public,  unless  such  materials  are 
promptly  published  and  copies  offered 
for  sale. 

§  5.26  Rules  for  public  inspection  and 
copying. 

(a)  Locations.  Materials  are  available 
for  public  inspection  and  copying  at  the 
following  locations: 

(1)  Headquarters,  Federal  Emergency 
Management  Agency,  1725  I  Street,  NW., 
Washington,  DC  20472. 

(2)  Regional  Offices: 

(i)  Region  One — 15  New  Chardon 
Street,  Boston,  Massachusetts  02114. 

(ii)  Region  Two — 90  Church  Street 
Room  801-B,  New  York,  NY  10007. 

(iii)  Region  Three — Curtis  Building, 
Sixth  and  Walnut  Streets,  Philadelphia, 
PA  19106. 

(iv)  Region  Four — 1371  Peachtree 
Street,  NE.,  Atlanta,  GA  30309. 

(v)  Region  Five — One  North  Dearborn 
Street,  Chicago,  IL  60602. 

(vi)  Region  Six — Earle  Cabell  Building, 
1100  Commerce  Street  Dallas,  TX  75242. 

(vii)  Region  Seven — Federal  Office 
Building,  911  Walnut  Street  Kansas 
City,  MO  64106. 

(viii)  Region  Eight — Room  311,  909 
17th  Street,  Denver,  CO  80202. 

(ix)  Region  Nine— 450  Golden  Gate 
Avenue,  P.O.  Box  36006,  San  Francisco. 
CA  94102. 

(x)  Region  Ten — Arcade  Plaza 
Building,  1321  Second  Avenue,  Seattle, 
WA  98101. 

(b)  Time.  Materials  will  be  made 
available  for  public  inspection  and 
copying  during  the  normal  hours  of 
business. 

(c)  Copying.  FEMA  will  furnish 
reasonable  copying  services  at  fees 
specified  in  Subpart  C.  Such 
reproduction  services,  as  are  required, 
will  be  arranged  by  the  Administrative 
Services  Division  in  the  headquarters  or 
by  regional  offices  as  appropriate. 
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(d)  Handling  of  Materials.  The 
unlawful  removal  or  mutilation  of 
materials  is  forbidden  by  law  and  is 
punishable  by  fine  or  imprisonment  or 
both.  FEMA  personnel  making  materials 
available  will  ensure  that  all  materials 
provided  for  inspection  and  copying  are 
returned  in  the  same  condition  as 
provided. 

§  5.27  Deletion  of  identifying  details. 

To  the  extent  required  to  prevent  a 
clearly  unwarranted  invasion  of 
personal  privacy,  FEMA  may  delete 
identifying  details  when  making 
available  or  publishing  an  opinion, 
statement  of  policy,  interpretation,  or 
staff  manual  or  instruction.  However, 
the  justification  for  each  deletion  will  be 
explained  fully  in  writing,  and  will 
require  the  concurrence  of  the  General 
Counsel.  A  copy  of  the  justification  will 
be  attached  to  the  material  containing 
the  deletion  and  a  copy  will  also  be 
furnished  to  the  Headquarters  FOIA 
Officer  or  appropriate  Regional  Director. 

§  5.28  Indexes. 

FEMA  will  maintain  and  make 
available  for  public  inspection  and 
copying  current  indexes  arranged  by 
subject  matter  providing  identifying 
information  for  the  public  regarding  any 
matter  issued,  adopted,  or  promulgated 
after  July  4, 1967,  and  described  in 
§  5.25.  FEMA  will  publish  quarterly  and 
make  available  copies  of  each  index  or 
supplements  thereto.  The  indexes  will 
be  maintained  for  public  inspection  at 
the  location  described  in  §  5.26. 

§  5.29  Effect  of  failure  to  make 
information  materials  available. 

Materials  requested  to  be  made 
available  pursuant  to  §  5.24  that  affect  a 
member  of  the  public  may  be  relied 
upon,  used,  or  cited  as  precedent  by 
FEMA  against  any  private  party  only  if 
(a)  they  have  been  indexed  and  either 
made  available  or  published  as  required 
by  5  U.S.C.  552(a)(2),  or  (b)  the  private 
party  has  actual  and  timely  notice  of 
their  terms. 

Subpart  C— Fees 

§  5.40  Copies  of  FEMA  records  avaiiable 
at  a  fee. 

One  copy  of  FEMA  records  not 
available  free  of  charge  will  be  provided 
at  a  fee  as  provided  in  §  5.46.  A 
reasonable  number  of  additional  copies 
will  be  provided  for  the  applicable  fee 
where  reproduction  services  are  not 
readily  obtainable  from  private 
commercial  sources. 

§  5.41  FEMA  publications. 

Anyone  may  obtain  FEMA 
publications  without  charge  from  the 


FEMA  Headquarters,  Regional  Officer 
and  from  the  U.S.  Army  Publication 
Center,  2800  Eastern  Boulevard, 
Baltimore,  MD  21220  in  accordance  with 
standard  operating  procedures, 
including  limitation  on  numbers  of 
specific  individual  publications.  FEMA 
Films  may  be  obtained  on  loan  or 
certain  of  these  films  may  be  purchased, 
in  which  case  fees  will  be  charged  as  set 
out  in  a  FEMA  catalogue.  Non-exempt 
FEMA  research  reports  are  available 
from  the  National  Technical  Information 
Service,  United  States  Department  of 
Commerce  which  establishes  its  own  fee 
schedule.  Charges,  if  any,  for  these  items 
and  similar  user  charges  are  established 
in  accordance  with  other  provisions  of 
law  as,  for  example,  31  U.S.C.  483a  and 
are  not  deemed  search  and  duplication 
charges  hereunder. 

§  5.42  Exemptions  from  or  reduction  of 
fee. 

(a)  When  the  Headquarters  FOIA 
Officer  or  Regional  Director  handling 
the  request  for  FEMA  records 
determines  that  at  least  one  of  the 
following  conditions  exist,  the  fee 
requirement  shall  be  waived  and  one 
copy  of  the  FEMA  records  provided 
without  charge  to  the  requestor: 

(1)  When  the  incremental  cost  of 
collecting  the  fee  would  be  an  unduly 
large  part  of  or  an  amount  greater  than 
the  fee;  a  fee  of  less  than  $10  is 
considered  as  meeting  this  requirement. 

(2)  When  the  reproduction  is  for  a 
foreign,  state,  or  local  Government  or 
international  agency  and  furnishing  it 
without  charge  is  an  appropriate 
courtesy;  or 

(3)  When  furnishing  the  records 
without  charge  conforms  to  generally 
established  business  custom,  such  as 
furnishing  personal  reference  data  to 
prospective  employers  of  former 
employees. 

(b)  Records  may  be  furnished  without 
charge,  or  at  a  reduced  charge  if  the 
Headquarters  FOIA  Officer  or  Regional 
Director  determines  that  waiver  or 
reduction  of  the  fee  is  in  the  public 
interest  because  furnishing  the- 
information  can  be  considered  as 
primarily  benefiting  the  general  public. 

§  5.43  Searches. 

(a)  The  time  spent  in  the  following 
activities  may  be  computed  in 
determining  “search  time”  subject  to 
applicable  fees  as  provided  in  §  5.46. 

(1)  Time  spent  in  trying  to  locate 
FEMA  records  which  come  within  the  • 
scope  of  the  request; 

(2)  Time  spent  either  in  transporting  a 
necessary  agency  searcher  to  a  place  of 
record  storage  or  in  transporting  records 
to  the  location  of  a  necessary  agency 


searcher  (FEMA  must  document  in 
writing  the  necessity  of  transporting 
either  the  searcher  or  the  records);  and 

(3)  Direct  costs  involving  the  use  of 
computer  time  to  locate  and  extract 
requested  records. 

(b)  The  time  spent  in  the  following 
activities  may  not  be  computed  in 
determining  search  time  subject  to 
applicable  fees  as  provided  in  §  5.46. 

(1)  Time  spent  in  examining  a 
requested  record  for  the  purpose  of 
determining  whether  an  exemption  can 
and  should  be  asserted; 

(2)  Time  spent  in  deleting  exempt 
matter  being  withheld  from  records  to 
be  made  available; 

(3)  Time  spent  in  monitoring  a 
requester’s  inspection  of  agency  records 
made  available;  and 

(4)  Time  spent  in  operating 
reproduction  facilities. 

§  5.44  Prepayment  of  fees  over  $25. 

(a)  When  the  Headquarters  FOIA 
Officer  or  Regional  FOIA  Officer 
handling  a  request  for  FEMA  records 
determines  that  the  anticipated  total  fee 
(search  and  reproduction)  is  likely  to 
exceed  $25,  the  requestor  shall  be 
notified  of  the  requirement  to  prepay  the 
anticipated  fee  prior  to  FEMA’s 
commencing  its  search  or  reproduction. 
FEMA  will  remit  the  excess  paid  by  the 
requestor  or  bill  the  requestor  for  an 
additional  amount  according  to 
variations  between  the  final  fee  charged 
and  the  amount  prepaid. 

(b)  When  a  FEMA  official  notifies  a 
requestor  of  the  necessity  of  prepayment 
as  provided  in  paragraph  (a)  of  this 
section,  the  official  also  shall  notify  the 
requestor  that  the  computation  of  the 
applicable  time  limits  for  FEMA’s 
response  to  an  initial  request  for  records 
or  an  appeal  will  be  suspended  from  the 
mailing  date  of  the  notification  of 
requirement  to  prepay  until  the  receipt 
of  the  prepayment. 

§  5.45  Form  of  payment. 

Payment  shall  be  by  check  or  money 
order  payable  to  the  Treasurer  of  the 
United  States  and  shall  be  addressed  to 
the  official  designated  by  FEMA  in 
correspondence  with  the  requestor  or  to 
the  Headquarters  FOIA  Officer  or 
Regional  FOIA  O^icer,  as  appropriate. 

§  5.46  Fee  schedule. 

In  computing  applicable  fees,  FEMA 
will  consider  only  the  following  costs  in 
providing  the  requested  records. 

(a)  Reproduction  Fees.  (1)  The  fee  for 
reproducing  copies  of  FE^^  records  up 
to  and  including  material  8V&  x  14  inches 
shall  be  $0.10  per  page. 

(2)  The  fee  for  reproducing  copies  of 
FEMA  records  over  OVz  x  14  inches  or 
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whose  physical  characteristics  do  not 
permit  reproduction  by  routine 
electrostatic  copying  shall  be  the  direct 
cost  of  reproducing  the  records  through 
Government  or  commercial  sources. 

(b)  Search  Fee.  (1)  The  standard 
search  fee  shall  be  ^  per  hour  or 
fraction  thereof  beyond  the  initial  half 
hour  used  to  locate  the  requested 
records. 

(2)  When  professional  staff  must  be 
used  to  search  for  the  requested  records 
because  clerical  staff  would  be  unable 
to  locate  them,  the  search  fee  shall  be  $8 
per  hour  or  fraction  thereof  beyond  the 
initial  half  hour  used  to  locate  the 
requested  records. 

(3)  When  the  search  includes  non¬ 
personnel  expenditures  to  locate  and 
extract  requested  records,  such  as 
computer  time  or  transportation 
expenses,  the  applicable  fee  shall  be  the 
direct  cost  to  FEMA, 

§  5.47  Appeals  regarding  fees. 

A  requestor  whose  application  for  a 
fee  waiver  or  a  fee  reduction  is  denied 
may  appeal  that  decision  to  the  Deputy 
Director  in  the  manner  prescribed  in 
Subpart  D. 

Subpart  D— Described  Records 

§  5.50  General. 

(a)  Except  for  records  made  available 
pursuant  to  Subpart  B  FEMA  shall 
promptly  make  records  available  to  a 
requestor  pursuant  to  a  request  which 
reasonably  described  such  records 
unless  FEMA  invokes  an  exemption 
pursuant  to  Subpart  E.  Although  the 
burden  of  reasonable  description  of  the 
records  rests  with  the  requestor,  FEMA 
will  assist  in  identification  to  the  extent 
practicable.  Where  requested  records 
may  be  involved  in  litigation  or  other 
judicial  proceedings  in  which  the  United 
States  is  a  party,  the  procedures  set 
forth  under  §  5.8  shall  be  followed. 

(b)  Upon  receipt  of  a  request  w'hich 
does  not  reasonably  describe  the 
records  requested,  FEMA  may  contact 
the  requestor  to  seek  a  more  specific 
description.  The  10-day  time  limit  set 
forth  in  §  5.52  will  not  start  until  a 
request  reasonably  describing  the 
records  is  received  in  the  office  of  the 
appropriate  official  identified  in  §  5.51. 

§  5.51  Submission  of  requests  for 
described  records. 

(a)  For  records  located  in  the  FEMA 
Headquarters,  requests  shall  be 
submitted  in  writing,  to  the 
Headquarters  FOIA  Officer,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  For  records 
located  in  the  FEMA  Regional  Offices, 
requests  shall  be  submitted  to  the 
appropriate  Regional  FOIA  Officer,  at 


the  address  listed  in  §  5.26,  Requests 
should  bear  the  legend  “Freedom  of 
Information  Request”  prominently 
marked  on  both  the  face  of  the  request 
letter  and  the  envelope.  The  10-day  time 
limit  for  agency  determinations  set  forth 
in  §  5.52  shall  not  start  until  a  request  is 
received  in  the  office  of  the  appropriate 
official  identified  in  this  paragraph. 

(b)  The  Headquarters  FOIA  Officer 
shall  respond  to  questions  concerning 
the  proper  office  to  which  Freedom  of 
Information  requests  should  be 
addressed. 

§  5.52  Review  of  requests. 

(a)  Upon  receipt  of  a  request  for 
information,  the  Headquarters  FOIA 
Officer,  or  the  Regional  FOIA  Officer  for 
a  regional  office,  will  forward  the 
request  to  the  FEMA  office  which  has 
custody  of  the  record, 

(b)  Upon  any  request  for  records 
made  pursuant  to  §  5.20,  §  5.24,  or  §  5.51, 
the  office  having  custody  of  the  records 
shall  determine  within  10  days 
(excepting  Saturdays,  Sundays,  and 
legal  public  holidays),  after  receipt  of 
any  such  request  in  the  office  of  the 
appropriate  official  identified  in  §  5.51 
whether  to  comply  with  the  request.  If 
the  request  is  approved,  the  office 
having  custody  of  the  record  shall  notify 
the  requestor  and  the  Headquarters 
FOIA  Officer  whether  request  originated 
in  Headquarters,  Region  or  field, 

(c)  When  a  request  is  received  for  a 
record  which: 

(1)  Was  obtained  by  FEMA  from  a 
non-U.S,  Government  source;  or 

(2)  Contains  information  obtained  by 
FEMA  from  a  non-U.S.  Government 
source:  and  because  of  the  source  and 
the  nature  of  the  records  or  information, 
there  is  reason  to  believe  that  the  source 
of  the  information  or  record  may  object 
to  release  or  may  have  an  enforceable 
right  to  prevent  release,  prompt 
notification  of  intended  release  shall  be 
given  to  the  source.  Release  shall 
normally  be  withheld  until  the  source 
has  a  reasonable  time  to  comment  on 
the  proposed  release.  Comments 
received  shall  be  considered  in 
determining  the  releasability  of  the 
document.  When  the  source  advises  that 
it  is  seeking  a  restraining  order  or  other 
court  action  to  prevent  release,  release 
will  normally  not  be  made  pending  the 
outcome  of  the  court  action, 

§  5.53  Approval  of  request 

When  a  request  is  approved,  records 
will  be  made  available  promptly  in 
accordance  with  the  terms  of  the 
regulation.  Copies  may  be  furnished  or 
the  records  may  be  inspected  and  copies 
as  provided  in  |  5.26. 


§  5.54  Denial  of  request  for  records. 

(a)  Each  of  the  following  officials 
within  FEMA,  or  any  official  designated 
to  act  for  the  official,  shall  have  the 
authority  to  make  initial  denials  of 
requests  for  disclosure  of  records  within 
his  or  her  custody,  and  shall,  in 
accordance  with  5  U.S.C,  552(a)(6)(C),  be 
the  responsible  official  for  denials  of 
records  made  under  this  part. 

(1)  At  Headquarters: 

(1)  The  Director 

(ii)  The  Deputy  Director 

(iii)  Associate  Directors  or  Office 
Directors 

(iv)  Assistant  Director  for  Training 
and  Education 

(v)  Federal  Insurance  Administrator 

(vi)  U.S.  Fire  Administrator 

(vii)  Director,  Operations  Support 

(viii)  Director,  Personnel 

(ix)  Director,  Finance  and 
Administration 

(x)  Director,  Program  Evaluation  and 
Research 

(xi)  General  Counsel 

(xii)  Inspector  General 

(2)  At  Regions — Regional  Directors. 

(b)  If  a  request  is  denied,  the 
appropriate  official  listed  in  paragraph 
(a)  of  this  section  shall  except  as 
provided  in  §  5.56  advise  the  requestor 
within  10  days  (excepting  Saturdays, 
Sundays,  and  legal  public  holidays)  of 
receipt  of  the  request  by  the  official 
specified  in  §  5,52  and  furnish  written 
reasons  for  the  denial.  The  denial  will 
(1)  describe  the  record  or  records 
requested,  (2)  state  the  reasons  for 
nondisclosure  pursuant  to  Subpart  E,  (3) 
state  the  name  and  title  or  position  of 
the  official  responsible  for  the  denial  of 
such  request,  and  (4)  state  the 
requestor's  appeal  rights, 

(c)  In  the  event  FEMA  cannot  locate 
requested  records  the  appropriate 
official  specified  in  paragraph  (a)  of  this 
section  will  inform  the  requestor  (1)  that 
the  agency  has  determined  at  the 
present  time  to  deny  the  request 
because  the  records  have  not  yet  been 
found  or  examined,  but  (2)  that  the 
agency  will  review  the  request  within  a 
specified  number  of  days,  when  the 
search  or  examination  is  expected  to  be 
complete.  The  denial  letter  will  state  the 
name  and  title  or  position  of  the  official 
responsible  for  the  denial  of  such 
request.  In  such  event,  the  requestor 
may  file  an  agency  appeal  immediately, 
pursuant  to  §  5.55. 

§  5.55  Appeal  within  FEMA  of  denial  of 
request. 

(a)  A  requestor  denied  access,  in 
whole  or  in  part,  to  FEMA  records  may 
appeal  that  decision  within  FEMA.  All 
appeals  should  be  addressed  to  the 
Headquarters  FOIA  Officer,  Federal 
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Emergency  Management  Agency, 
Washington,  DC  regardless  of  whether 
the  denial  being  appealed  was  made  at 
Headquarters,  in  a  field  office,  or  by  a 
Regional  Director. 

(b)  An  appeal  must  be  received  in  the 
Headquarters  FOIA  Office  no  later  than 
thirty  calendar  days  after  receipt  by  the 
requestor  of  the  initial  denial  access  in 
the  case  of  a  total  denial,  or  thirty 
calendar  days  after  receipt  by  the 
requestor  of  records  made  available  in 
the  case  of  a  partial  denial. 

(c)  An  appeal  must  be  in  writing  and 
should  contain  a  brief  statement  of  the 
reasons  why  the  records  should  be 
released  and  enclose  copies  of  the  initial 
request  and  denial.  The  appeal  letter 
should  bear  the  legend.  “FREEDOM  OF 
INFORMATION  APPEAL," 
conspicuously  marked  on  both  the  face 
of  the  appeal  letter  and  on  the  envelope. 
FEMA  has  twenty  days  (excepting 
Saturdays,  Sundays,  and  legal  public 
holidays)  after  the  receipt  of  an  appeal 
to  make  a  determination  with  respect  to 
such  appeal.  The  twenty  day  time  limit 
shall  not  begin  to  run  until  the  appeal  is 
received  by  the  Headquarters  FOIA 
Officer.  Misdirected  appeals  should  be 
promptly  forwarded  to  that  office. 

(d)  The  Headquarters  FOIA  Officer 
will  submit  the  appeal  to  the  Deputy 
Director  for  final  administrative 
determination. 

(e)  The  Deputy  Director  shall  be  the 
deciding  official  on  all  appeals  except  in 
those  cases  in  which  the  initial  denial 
was  made  by  the  Director  or  the  Deputy 
Director.  If  the  Deputy  Director  made 
the  initial  denial,  the  Director  shall  be 
the  deciding  official  on  appeal.  If  the 
Director  made  the  initial  denial,  there 
shall  be  no  right  of  appeal  within  FEMA, 
In  the  absence  of  the  Deputy  Director 
the  Director  will  be  the  deciding  official 
on  all  appeals. 

(f)  If  an  appeal  is  filed  in  response  to  a 
tentative  denial  pending  locating  and/or 
examination  of  records,  as  described  in 
§  5.53(c),  FEMA  will  continue  to  search 
for  and/or  examine  the  requested 
records  and  will  issue  a  response 
immediately  upon  completion  of  the 
search  and/or  examination.  Such  action 
in  no  way  suspends  the  time  for  FEMA’s 
response  to  the  requestor’s  appeal 
which  FEMA  will  continue  to  process 
regardless  of  the  response  under  this 
subsection. 

(g)  If  a  requestor  files  suit  pending  an 
agency  appeal,  FEMA  nonetheless  will 
continue  to  process  the  appeal,  and  will 
furnish  a  response  within  the  twenty 
day  time  limit  set  out  in  paragraph  (c)  of 
this  section. 

(h)  If,  on  appeal,  the  denial  of  the 
request  for  records  is  in  whole  or  in  part 
upheld,  the  Deputy  Director  will 


promptly  furnish  the  requestor  a  copy  of 
the  ruling  in  writing  within  the  twenty 
day  time  limit  set  out  in  paragraph  (c)  of 
this  section  except  as  provided  in  §  5.55. 
The  notification  letter  shall  contain:  (1) 

A  brief  description  of  the  record  or 
records  requested:  (2)  a  statement  of  the 
legal  basis  for  nondisclosure;  (3)  a 
statement  of  the  name  and  title  or 
position  of  the  official  or  officials 
responsible  for  the  denial  of  the  initial 
request  as  described  in  §  5.54  and  the 
denial  of  the  appeal  as  described  in 
paragraph  (f)  of  this  section,  and  (4)  a 
statement  of  the  requestor’s  rights  of 
judicial  review, 

§  5.56  Extension  of  time  iimits. 

In  unusual  circumstances  as  specified 
in  this  section,  the  time  limits  prescribed 
in  §  5.52  and  §  5.55  may  be  extended  by 
an  official  named  in  §  5.54(a)  who  will 
provide  written  notice  to  the  requestor 
setting  forth  the  reasons  for  such 
extension  and  the  date  on  which  a 
determination  is  expected.  Such  notice 
will  specify  no  date  that  would  result  in 
an  extension  of  more  than  ten  work 
days.  In  unusual  circumstances,  the 
Headquarters  FOIA  Officer  may 
authorize  more  than  one  extension, 
divided  between  the  initial  request  stage 
and  the  appeals  stage,  but  in  no  event 
will  the  combined  periods  of  extension 
exceed  ten  work  days.  As  used  in  this 
subsection,  “unusual  circumstances” 
include  only  those  circumstances  where 
extension  of  time  is  reasonably 
necessary  to  the  proper  processing  of 
the  particular  request.  Examples 
include; 

(a)  The  need  to  search  for  and  collect 
the  requested  records  from  field 
facilities  or  other  establishments  that 
are  separate  from  the  office  processing 
the  request:  or 

(b)  'The  need  to  search  for,  collect,  and 
appropriately  examine  a  voluminous 
amount  of  separate  and  distinct  records 
which  are  demanded  in  a  single  request; 
or 

(c)  The  need  for  consultation,  which 
shall  be  conducted  with  ail  practicable 
speed,  with  another  agency  or  with  a 
non-Federal  source  having  a  substantial 
interest  in  the  determination  of  the 
request  or  among  two  or  more 
components  of  FEMA  having  substantial 
subject  matter  interest  therein. 

§  5.57  Exhaustion  of  administrative 
remedies. 

Any  person  making  a  request  to 
FEMA  for  records  under  this  part  shall 
be  deemed  to  have  exhausted  his 
administrative  remedies  with  respect  to 
the  request  if  the  agency  fails  to  comply 
with  the  applicable  time  limit  provisions 
set  forth  in  §  5.52  and  §  5.55. 


§  5.58  Judicial  relief  available  to  the 
public. 

Upon  denial  of  a  requestor’s  appeal 
by  the  Deputy  Director  the  requester 
may  file  a  compliant  in  a  district  court  of 
the  United  States  in  the  district  in  which 
the  complainant  resides,  or  has  his 
principal  place  of  business,  or  in  which 
the  agency  resords  are  situated,  or  in  the 
District  of  Columbia,  pursuant  to  5 
U.S.C.  552(a)(4)(B). 

§  5.59  Disciplinary  action  against 
employees  for  “arbitrary  or  capricious” 
denial. 

Pursuant  to  5  U.S.C.  552(a)(4)(F), 
whenever  the  district  court,  described  in 
§  5.58  orders  the  production  of  any 
FEMA  records  improperly  withheld  from 
the  complainant  and  assesses  against 
the  United  States  reasonable  attorney 
fees  and  other  litigation  costs,  and  the 
court  additionally  issues  a  written 
finding  that  the  circumstances 
surrounding  the  withholding  raise 
questions  whether  FEMA  personnel 
acted  arbitrarily  or  capriciously  with 
respect  to  the  withholding,  the  Special 
Prosecutor  in  the  Merit  Systems 
Protection  Board  is  required  to  initiate  a 
proceeding  to  determine  whether 
disciplinary  action  is  warranted  against 
the  officer  or  employee  who  primarily 
was  responsible  for  the  withholding. 

The  Special  Prosecutor  after 
investigation  and  consideration  of  the 
evidence  submitted,  submits  findings 
and  recommendations'  to  the  Director  of 
FEMA  and  sends  copies  of  the  findings 
and  recommendations  to  the  officer  or 
employee  or  his  or  her  representative. 
The  law  requires  the  Director  to  take 
any  corrective  action  which  the  Special 
Prosecutor  recomments. 

§  5.60  Contempt  for  noncompliance. 

In  the  event  of  noncompliance  by 
FEMA  with  an  order  of  a  district  court 
pursuant  to  §  5.58,  the  district  court  may 
punish  for  contempt  the  FEMA 
employee  responsible  for  the 
noncompliance,  pursuant  to  5  U.S.C. 
552(a)(4)(G). 

Subpart  E— Exemptions 

§  5.70  General. 

The  exemptions  enumerated  in  5 
U.S.C.  552(b),  under  which  the 
provisions  for  availability  of  records 
and  informational  materials  will  not 
apply,  are  general  in  nature.  FEMA  will 
decide  each  case  on  its  merits  in 
accordance  with  the  FEMA  policy 
expressed  in  Subpart  A. 
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§  5.71  Categories  of  records  exempt  from 
disclosure  under  5  U.S.C.  552. 

5  U.S.C.  552(b)  provides  that  the 
requirements  of  the  statute  do  not  apply 
to  matters  that  are: 

(a)  Specifically  authorized  under 
criteria  established  by  an  Executive 
Order  to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy  and 
are,  in  fact,  properly  classified  pursuant 
to  such  Executive  Order. 

(b)  Related  solely  to  the  internal 
personnel  rules  and  practices  of  an 
agency. 

(c)  Specifically  exempted  from 
disclosure  by  statute  other  than  section 
552(b)  of  Title  5,  provided  that  such 
statute  (1)  requires  that  the  matters  be 
withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the 
issue  or  (2)  establishes  particular 
criteria  for  withholding  or  refers  to 
particular  types  of  matter  to  be 
withheld. 

(d)  Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential. 

(e)  Inter-agency  or  intra-agency 
memorandums  or  letters  which  would 
not  be  available  by  law  to  a  party  other 
than  an  agency  in  litigation  with  the 
agency. 

(f)  Personnel  and  medical  files  and 
similar  files  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

(g)  Investigatory  records  compiled  for 
law  enforcement  purposes,  but  only  to 
the  extent  that  the  production  of  such 
records  would: 

(1)  Interfere  with  enforcement 
proceedings: 

(2)  Deprive  a  person  of  a  right  to  a  fair 
trial  or  an  impartial  adjudication; 

(3)  Constitute  an  unwarranted 
invasion  of  personal  privacy: 

(4)  Disclose  the  identity  of  a 
confidential  source  and,  in  the  case  of  a 
record  compiled  by  a  criminal  law 
enforcement  authority  in  the  course  of  a 
criminal  investigation,  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  confidential 
information  furnished  only  by  the 
confidential  source: 

(5)  Disclose  investigative  techniques 
and  procedures;  or 

(6)  Endanger  the  life  or  physical  safety 
of  law  enforcement  personnel. 

(h)  Contained  in  or  related  to 
examination,  operating,  or  condition 
reports  prepared  by,  on  behalf  of,  or  for 
the  use  of  any  agency  responsible  for 
the  regulation  or  supervision  of  financial 
institutions. 

(i)  Geological  and  geophysical 
information  and  data,  including  maps, 
concerning  wells.  Any  reasonable 
segregable  portion  of  a  record  shall  be 


provided  to  any  person  requesting  the 
record  after  deletion  of  the  portions 
which  are  exempt  under  this  section. 

§  5.72  Executive  privilege  exemption. 

Where  application  of  the  executive 
privilege  exemption  is  desired,  the 
matter  shall  be  forwarded  to  the 
Director  for  consideration.  If  the  request 
for  information  is  Congressional,  only 
the  President  may  invoke  the  exemption. 
Presidential  approval  is  not  necessarily 
required  if  the  request  for  information  is 
in  connection  with  judicial  or 
adjudicatory  proceedings  or  otherwise. 

In  connection  with  judicial  proceedings, 
the  response  shall  be  coordinated  with 
the  Department  of  Justice. 

Subpart  F— Subpoena  or  Other  Legal 
Demands  for  Records  and 
Authentication  of  Copies  of  Records 

§  5.80  Service  of  subpoena  or  other  legal 
demand. 

(a)  A  subpoena  duces  tecum  or  other 
legal  demand  by  a  court  or  other 
authority  for  the  production  of  records 
held  by  FEMA  should  be  addressed  to 
the  General  Counsel,  FEMA, 

Washington,  DC  20472.  For  Regional 
records  the  subpoena  should  be 
addressed  to  the  appropriate  Regional 
Director  listed  in  §  5.26. 

(b)  When  such  a  subpena  or  demand 
is  served  on  any  employee  of  FEMA 
other  than  as  provided  in  paragraph  (a) 
of  this  section,  unless  otherwise  directed 
by  the  Director  such  employees  shall 
decline  respectfully  to  produce  such 
records  on  the  ground  that  such 
employee  is  without  authority  under  this 
Subpart  F  to  do  so. 

§  5.81  Compliance  with  subpoena  or  other 
legal  demand. 

Officials  serviced  with  subpoena  will 
comply  with  the  subpoena  or  demand 
insofar  as  it  is  practicable  by  submitting 
authenticated  copies  of  the  records. 
Original  records  should  be  provided 
only  if  necessary. 

§  5.82  Authentication  and  attestation  of 
copies. 

The  Director,  Deputy  Director, 
Associate  Directors,  and  heads  of 
offices  having  the  records,  the  General 
Counsel,  and  in  the  regions,  the  Regional 
Directors  and  the  Regional  Directors  of 
Administration  are  authorized  to 
authenticate  and  attest  for  and  in  the 
name  of  the  Director,  copies  or 
reproductions  of  the  records. 
Appropriate  fees  will  be  charged  for 
such  copies  or  reproduction. 


Dated:  August  9, 1979. 

John  W.  Macy,  Jr., 

Director. 

(FR  Doc.  79-26622  Filed  8-24-79;  8;45  am) 

BILLING  CODE  4210-23-M 


44  CFR  Part  6 

(Docket  No.  FEMA— Gen  6] 

Implementation  of  Privacy  Act  of  1974 

agency:  Federal  Emergency 
Management  Agency. 
action:  Interim  Regulations  and 
Request  for  Comments. _ 

summary:  These  interim  rules  establish 
policies  and  procedures  in  which  the 
Federal  Emergency  Management 
Agency  (FEMA)  implements  the  Privacy 
Act  of  1974  and  other  laws  and 
regulations  relating  to  that  Act  such  as 
OMB  Circulars.  In  addition,  FEMA 
requests  public  comment  on  these 
interim  regulations.  It  is  necessary  for  ' 
FEMA  to  begin  its  operations  under 
these  regulations  immediately.  Thus. 
FEMA  is  issuing  a  regulation  which 
serves  as  an  operating  rule  and  also 
affords,  at  the  same  time,  opportunity 
for  public  comment. 

DATES:  Effective  Date  August  27, 1979. 
Written  comments  should  be  submitted 
on  or  before  October  26. 1979. 

ADDRESS:  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  W.  Jett,  General  Counsel,  (202) 
254-9521. 

SUPPLEMENTARY  INFORMATION: 

Reorganization  Plan  No.  3  of  1978 
established  the  Federal  Emergency 
Management  Agency  (FEMA).  The  plan 
was  activated  effective  April  1, 1979  by 
Executive  Order  12127  "Federal 
Emergency  Management  Agency,"  44  FR 
19367.  The  plan.  Executive  Order  12127, 
and  Executive  Order  12148  "Federal 
Emergency  Management  Agency," 
effective  July  15, 1979,  44  FR  43239, 
together  transferred  to  the  new  agency 
functions  of  five  existing  agencies  in 
four  departments  or  parent  agencies. 
Under  the  plan,  and  pursuant  to  the 
Executive  Orders,  the  regulations  of  the 
predecessor  agencies  remain  in  full 
force  and  effect  in  FEMA  as  if  the 
reorganization  or  transfer  had  not  taken 
place  until  such  time  as  those 
regulations  are  superceded.  This  means 
that  FEMA  employees  are  subject  to 
four  different  sets  of  Privacy  Act 
regulations. 

In  order  to  correct  this  situation  it  is 
necessary  to  adopt  regulations  which 
serve  a  dual  role  as  interim  operating 
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procedures,  and  afford  opportunity  for 
public  comment. 

These  regulations  are  based  upon  the 
regulations  applicable  to  employees  of 
the  agencies  the  functions  of  which  have 
been  transferred  to  FEMA. 

Interested  parties  may  participate  by 
submitting  their  views  in  writting  on 
these  interim  regulations  to  FEMA.  Each 
comment  should  include  the  name  and 
address  of  the  person  or  organization 
submitting  the  comment  and  should 
make  reference  to  the  above-cited 
docket  number.  All  comments  received 
on  or  before  the  date  set  out  above  will 
be  considered  in  promulgating  final 
regulations  on  the  matters  addressed 
here.  All  written  comments  received  w'ill 
be  docketed  and  made  available  for 
public  inspection  at  FEMA. 

It  has  been  determined  that  the  April 
1, 1979  effectke  date  of  Reorganization 
Plan  No.  3  of  1979  and  the  July  15, 1979 
effective  date  of  Executive  Order  12148 
establish  good  cause  for  immediate 
publication  of  these  regulations  for 
interim  effect. 

Accordingly,  the  Federal  Emergency 
Management  Agency  is  amending 
Chapter  1  of  Title  44  CFR  by  adding  a 
new  Part  6  as  follows: 

PART  6— IMPLEMENTATION  OF  THE 
PRIVACY  ACT  OF  1974 

Subpart  A— General 

Sec. 

6.1  Purpose  and  si;ope  of  part. 

6.2  Definitions. 

6.3  Collection  and  use  of  information 
(Privacy  Act  Statements). 

6.4  Standards  of  agency. 

6.5  Rules  of  conduct. 

6.6  Safeguarding  systems  of  records. 

6.7  Records  of  other  agencies. 

6.8  Supoena  and  other  legal  demands. 

6.9  Inconsistent  issuances  of  FEMA  and/or 
its  predecessor  agencies  superseded 

6.10  Assistance  and  referrals. 

Subpart  B— Disclosure  of  Records 

6.20  Conditions  of  disclosure. 

6.21  Procedures  for  disclosure. 

6.22  Accounting  of  disclosures. 

Subpa.’i  C — Individual  Access  to  Records 

6  30  Form  of  requests. 

6.31  Special  requirements  for  medical 
records. 

6.32  Granting  access 

6.33  Denials  of  access. 

6.34  Appeal  of  denial  of  access  within 
FEMA. 

Subpart  D — Requests  to  Amend  Records 

6.50  Submission  of  requests  to  amend 
records. 

6.51  Review  of  requests  to  amend  records. 

6.52  Approval  of  requests  to  amend  records. 

6.53  Denial  of  requests  to  amend  records. 

6.54  Agreement  to  alternative  amendments. 
6  55  Appeal  of  denial  of  request  to  amend  a 

record. 


Sec. 

6.56  Statement  of  disagreement. 

6.57  Judicial  review. 

Subpart  E— Report  on  New  Systems  and 
Alterations  of  Existing  Systems 

6.70  Reporting  requirement. 

6.71  Federal  Register  notice  of 
establishment  of  new  system  or 
alteration  of  existing  system. 

6.72  Effective  date  of  new  system  of  records 
or  alteration  of  an  existing  system  of 
records. 

Subpart  F— Fees 

6.80  Records  available  at  fee. 

6.81  Additional  copies. 

6.82  Waiver  of  fee. 

6.83  Prepayment  of  fees  over  $25. 

6.84  Form  of  payment. 

6.85  Reproduction  fees. 

Subpart  G— Exempt  System  of  Records 
[Reserved] 

Authority:  Privacy  Act  of  1974,  Pub.  L.  93- 
579;  5  U.S.C.  552a:  Reorganization  Plan  No.  3 
of  1978.  43  FR  41943:  EO  12127,  44  FR  19367. 

Subpart  A— General 

§  6.1  Purpose  and  scope  of  part. 

This  part  sets  forth  policies  and 
procedures  concerning  the  collection, 
use  and  dissemination  of  records 
maintained  by  the  Federal  Emergency 
Management  Agency  (FEMA)  which  are 
subject  to  the  provision  of  5  U.S.C.  552a, 
popularly  known  as  the  “Privacy  Act  of 
1974"  (hereinafter  referred  to  as  the 
Act).  These  policies  and  procedures 
govern  only  those  records  as  defined  in 
§  6.2.  Policies  and  procedures  governing 
the  disclosure  and  availability  of 
'  records  in  general  are  in  Part  5  of  this 
chapter.  This  part  also  covers;  (a) 
procedures  for  notification  to 
individuals  of  a  FEMA  system  of  records 
pertaining  to  them:  (b)  guidance  to 
individuals  in  obtaining  information, 
including  inspections  of,  and 
disagreement  with,  the  content  of 
records;  (c)  accounting  of  disclosure;  (d) 
special  requirements  for  medical 
records;  and  (e)  fees. 

§  6.2  Definitions. 

For  the  purpose  of  this  Part; 

(a)  “Agency”  includes  any  executive 
department,  military  department. 
Government  corporation.  Government 
controlled  corporation,  or  other 
establishment  in  the  executive  branch  of 
the  Government  (including  the 
Executive  Office  of  the  President),  or 
any  independent  regulatory  agency  (see 
5  U.S.C.  552(e)). 

(b)  “Individual"  means  a  citizen  of  the 
United  States  or  an  alien  lawfully 
admitted  for  permanent  residence. 

(c)  “Maintain”  includes  maintain, 
collect,  use.  and  disseminate. 

(d)  “Record”  means  any  item, 
collection,  or  grouping  of  information 


about  an  individual  that  is  maintained 
by  an  agency,  including,  but  not  limited 
to  those  concerning  education,  financial 
transactions,  medical  history,  and 
criminal  or  employment  history,  and 
that  contains  the  name  or  other* 
identifying  particular  assigned  to  the 
individual,  such  as  a  fingerprint, 
voiceprint,  or  photograph. 

(e)  “System  of  records”  means  a  group 
of  any  records  under  the  control  of  an 
agency  from  which  information  is 
retrieved  by  the  name  of  the  individual 
or  by  some  identifying  number,  symbol, 
or  other  identification  assigned  to  that 
individual. 

(f)  “Statistical  record”  means  a  record 
in  a  system  of  records  maintained  for 
statistical  research  or  reporting 
purposes  only  and  not  used  in  whole  or 
in  part  in  making  any  determination 
about  an  identifiable  individual,  except 
as  provided  by  13  U.S.C.  8. 

(g)  “Routine  use”  means,  with  respect 
to  the  disclosure  of  a  record,  the  use  of 
that  record  for  a  purpose  which  is 
compatible  with  the  purpose  for  which  it 
was  collected. 

(h)  “System  manager”  means  the 
employee  of  FEMA  who  is  responsible 
for  the  maintenance  of  a  system  of 
records  and  for  the  collection,  use,  and 
dissemination  of  information  therein. 

(i)  “Subject  individual”  means  the 
individual  named  or  discussed  in  a 
record  of  the  individual  to  whom  a 
record  otherwise  pertains, 

(j)  “Disclosure”  means  a  transfer  of  a 
record,  a  copy  of  a  record,  or  any  or  all 
of  the  information  contained  in  a  record 
to  a  recipient  other  than  the  subject 
individual,  or  the  review  of  a  record  by 
someone  other  than  the  subject 
individual. 

(k)  “Access”  means  a  transfer  of  a 
record,  a  copy  of  a  record,  or  the 
information  in  a  record  to  the  subject 
individual,  or  the  review  of  a  record  by 
the  subject  individual. 

(l)  “Solicitation”  means  a  request  by 
an  officer  or  employee  of  FEMA  that  an 
individual  provide  information  about 
himself  or  herself. 

(m)  “Director”  means  the  Director, 
FEMA. 

(n)  “Deputy  Director”  means  the 
Deputy  Director,  FEMA. 

(o)  “Privacy  Appeals  Officer”  means 
the  Director,  Finance  and 
Administration. 

§  6.3  Collection  and  use  of  information 
(Privacy  Act  statements).  - 

(a)  General:  Any  information  used  in 
whole  or  in  part  in  making  a 
determination  about  an  individual’s 
rights,  benefits,  or  privileges  under 
FEMA  programs  will  be  collected 
directly  from  the  subject  individual  to 
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the  extent  practicable.  The  system 
manager  also  shall  ensure  that 
information  collected  is  used  only  in 
conformance  with  the  provisions  of  the 
Act  and  these  regulations. 

(b)  Solicitation  of  Information:  System 
managers  shall  ensure  that  at  the  time 
information  is  solicited  the  solicited 
individual  is  informed  of  the  authority 
for  collecting  that  information,  whether 
providing  the  information  is  mandatory 
or  voluntary,  the  purpose  for  which  the 
information  will  be  used,  the  routine 
uses  to  be  made  of  the  information,  and 
the  effects  on  the  individual,  if  any,  of 
not  providing  the  information.  The 
Director,  Finance  and  Administration 
and  Regional  Directors  shall  ensure  that 
forms  used  to  solicit  information  are  in 
compliance  with  the  act  and  these 
regulations. 

(c)  Solicitation  of  Social  Security 
Numbers:  Before  an  employee  of  FEMA 
requests  an  individual  to  disclose  his  or 
her  social  security  number,  the 
employee  of  FEMA  shall  ensure  that 
either: 

(1)  The  disclosure  is  required  by 
Federal  statute,  or; 

(2)  The  disclosure  of  a  social  security 
number  was  required  under  statute  or 
regulation  adopted  before  January  1, 

1975,  to  verify  the  identity  of  an 
individual,  and  the  social  security 
number  will  become  a  part  of  a  system 
of  records  in  existence  and  operating 
before  January  1, 1975.  If  solicitation  of 
the  social  security  number  is  authorized 
under  paragraph  (c)  (1)  or  (2)  of  this 
section,  the  FEMA  employee  who 
requests  an  individual  to  disclose  the 
social  security  account  number,  shall 
first  inform  that  individual  whether  that 
disclosure  is  mandatory  or  voluntary,  by 
what  statutory  or  other  authority  the 
number  is  solicited,  and  the  uses  that 
will  be  made  of  it. 

(d)  Soliciting  Information  From  Third 
Parties:  An  employee  of  FEMA  shall 
inform  third  parties  who  are  requested 
to  provide  information  about  another 
individual  of  the  purposes  for  which  the 
information  will  be  used. 

§  6.4  Standards  of  accuracy. 

The  system  manager  shall  ensure  that 
all  records  which  are  used  by  FEMA  to 
make  determinations  about  any 
individual  are  maintained  with  such 
accuracy,  relevance,  timeliness,  and 
completeness  as  iS  reasonably 
necessary  to  eAsure  fairness  to  the 
individual. 

§  6.5  Rules  of  conduct. 

Emploiyees  of  FEMA  involved  in  the 
design,  development,  operation,  or 
maintenance  of  any  system  of  records  or 
in  maintaining  any  record,  shall  conduct 


themselves  in  accordance  with  the  rules 
of  conduct  concerning  the  protection  of 
personal  information  in  §  3.25  of  this 
chapter. 

§  6.6  Safeguarding  systems  of  records. 

(a)  Systems  managers  shall  ensure 
that  appropriate  administrative, 
technical,  and  physical  safeguards  are 
established  to  ensure  the  security  and 
confidentiality  of  records  and  to  protect 
against  any  anticipated  threats  or 
hazards  to  their  security  or  integrity 
which  could  resutlt  in  substantial  harm, 
embarrassment,  inconvenience,  or 
unfairness  to  any  individual  on  whom 
information  is  maintained. 

(b)  Personnel  information  contained  in 
both  manual  and  automated  systems  of 
records  shall  be  protected  by 
implementing  the  following  safeguards: 

(1)  Official  personnel  folders, 
authorized  personnel  operating  or  work 
folders  and  other  records  of  personnel 
actions  effected  during  an  employee’s 
Federal  service  or  affecting  the 
employee’s  status  and  service,  including 
information  on  experience,  education, 
training,  special  qualification,  and  skills, 
performance  appraisals,  and  conduct, 
shall  be  stored  in  a  lockable  metal  filing 
cabinet  when  not  in  use  by  an 
authorized  person.  A.system  manager 
may  employ  an  alternative  storage 
system  providing  that  it  furnished  an 
equivalent  degree  of  physical  security  as 
storage  in  a  lockable  metal  filing 
cabinet.  ’ 

(2)  System  managers,  at  their 
discretion  may  designate  additional 
records  of  unusual  sensitivity  which 
require  safeguards  similar  to  those 
described  in  paragraph  (a)  of  this 
section. 

(3)  A  system  manager  shall  permit 
access  to  and  use  of  automated  or 
manual  personnel  records  only  to 
persons  whose  official  duties  require 
such  access,  or  to  a  subject  individual  or 
his  or  her  representative  as  provided  by 
this  part, 

§  6.7  Records  of  other  agencies. 

If  FEMA  receives  a  request  for  access 
to  records  which  are  the  primary 
responsibility  of  another  agency,  but 
which  are  maintained  by  or  in  the 
temporary  possession  of  FEMA  on 
behalf  of  that  agency,  FEMA  will  advise 
the  requestor  that  the  request  has  been 
forwarded  to  the  responsible  agency. 
Records  in  the  custody  of  FEMA  which 
are  the  primary  responsibility  of  the 
Office  of  Personnel  Management  are 
governed  by  the  rules  promulgated  by  it 
pursuant  to  the  Privacy  Act. 


§  6.8  Subpoena  and  other  legal  demands. 

Access  to  records  in  systems  of 
records  by  subpoena  or  other  legal 
process  shall  be  in  accordance  with  the 
provisions  of  Part  5  of  this  chapter. 

§  6.9  Inconsistent  issuances  of  FEMA 
and/or  its  predecessor  agencies 
superseded. 

Any  policies  and  procedures  in  any 
issuances  of  FEMA  or  any  of  its 
predecessor  agencies  which  are 
inconsistent  with  the  policies  and 
procedures  in  this  Part  are  superseded 
to  the  extent  of  that  inconsistency. 

§6.10  Assistance  and  referrals. 

Requests  for  assistance  and  referral  to 
the  responsible  system  manager  or  other 
FEMA  employee  charged  with 
implementing  these  regulations  should 
be  made  to  the  Director,  Finance  and 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  D.C. 
20472. 

Subpart  B— Disclosure  of  Records 

§  6.20  Conditions  of  disclosure. 

No  employee  of  FEMA  shall  disclose 
any  record  to  any  person  or  to  another 
agency  without  the  express  written 
consent  of  the  subject  individual  unless 
the  disclosure  is: 

(a)  To  officers  or  employees  of  FEMA 
who  have  a  need  for  the  information  in 
the  official  performance  of  their  duties; 

(b)  Required  by  the  provisions  of  the 
Freedom  of  Information  Act,  5  U.S.C. 

552. 

(c)  For  a  routine  use  as  published  in 
the  annual  notices  in  the  Federal 
Register; 

(d)  To  the  Bureau  of  the  Census  for 
use  pursuant  to  Title  13,  United  States 
Code; 

(e)  To  a  recipient  who  has  provided 
FEMA  with  advance  adequate  written 
assurance  that  the  record  will  be  used 
solely  as  a  statistical  research  or 
reporting  record  subject  to  the  following: 
The  record  shall  be  transferred  in  a  form 
that  is  not  individually  identifiable.  The 
written  statement  should  include  as  a 
minimum  (1)  a  statement  of  the  purpose 
for  requesting  the  records;  and  (2) 
certification  that  the  records  will  be 
used  only  for  statistical  purposes.  These 
written  statements  should  be 
maintained  as  accounting  records.  In 
addition  to  deleting  personal  identifying 
information  from  records  released  for 
statistical  purposes,  the  system  manager 
shall  ensure  that  the  identity  of  the 
individual  cannot  reasonably  be 
deduced  by  combining  various 
statistical  records: 

(fj  To  the  National  Archives  of  the 
United  States  as  a  record  which  has 
sufficient  historical  or  other  value  to 
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warrant  its  continued  preservation  by 
the  United  States  Government,  or  for 
evaluation  by  the  Administrator  of 
General  Services  or  his  designee  to 
determine  whether  the  record  has  such 
value; 

(g)  To  another  agency  or 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  for  civil  or  criminal 
law  enforcement  activity,  if  the  activity 
is  authorized  by  law,  and  if  the  head  of 
the  agency  or  instrumentality  or  his 
designated  representative  has  made  a 
written  request  to  the  Director 
specifying  the  particular  portion  desired 
and  the  law  enforcement  activity  for 
which  the  record  is  sought; 

(h)  To  a  person  showing  compelling 
circumstances  affecting  the  health  and 
safety  of  an  individual  to  whom  the 
record  pertains.  (Upon  such  disclosure, 
a  notification  must  be  sent  to  the  last 
known  address  of  the  subject 
individual.) 

(i)  To  either  House  of  Congress  or  to  a 
subcommittee  or  committee  (joint  or  of 
either  House,  to  the  extent  that  the 
subject  matter  falls  within  their 
jurisdiction; 

(j)  To  the  Comptroller  General  or  any 
duly  authorized  representatives  of  the 
Comptroller  General  in  the  course  of  the 
performance  of  the  duties  of  the  General 
Accounting  Office;  or 

(k)  Pursuant  to  the  order  of  a  court  of 
competent  jurisdiction. 

§  6.2 1  Procedures  for  disclosure. 

(a)  Upon  receipt  of  a  request  for 
disclosure,  the  system  manager  shall 
verify  the  right  of  the  requestor  to  obtain 
disclosure  pursuant  to  §  6.20.  Upon  that 
verification  and  subject  to  other 
requirements  of  this  part,  the  system 
manager  shall  make  the  requested 
records  available. 

(b)  If  the  system  manager  determines 
that  the  disclosure  is  not  permitted 
under  the  provisions  of  §  6.20  or  other 
provisions  of  this  part,  the  system 
manager  shall  deny  the  request  in 
writing  and  shall  inform  the  requestor  of 
the  right  to  submit  a  request  for  review 
and  final  determination  to  the  Director 
or  designee. 

§  6.22  Accounting  of  disclosures. 

(a)  Except  for  disclosures  made 
pursuant  to  §  6.20  (a)  and  (b),  an 
accurate  accounting  of  each  disclosure 
shall  be  made  and  retained  for  5  years 
after  the  disclosure  or  for  the  life  of  the 
record,  whichever  is  longer.  The 
accounting  shall  include  the  date, 
nature,  and  purpose  of  each  disclosure, 
and  the  name  and  address  of  the  person 
or  agency  to  whom  the  disclosure  is 
made; 


(b)  The  system  manager  also  shall 
maintain  in  conjunction  with  the 
accounting  of  disclosures; 

(1)  A  full  statement  of  the  justification 
for  the  disclosure. 

(2)  All  documentation  surrounding 
disclosure  of  a  record  for  statistical  or 
law  enforcement  purposes;  and 

(3)  Evidence  of  written  consent  to  a 
disclosure  given  by  the  subject 
individual. 

(c)  Except  for  the  accounting  of 
disclosures  made  to  agencies  or 
instrumentalities  in  law  enforcement 
activities  in  accordance  with  §  6.20  (g) 
or  of  disclosures  made  from  exempt 
systems  the  accounting  of  disclosures 
shall  be  made  available  to  the 
individual  upon  request.  Procedures  for 
requesting  access  to  the  accounting  are 
in  Subpart  C  of  this  part. 

Subpart  C— Individual  Access  to 
Records 

§  6.30  Form  of  requests. 

(a)  An  individual  who  seeks  access  to 
his  or  her  record  or  to  any  information 
pertaining  to  the  individual  which  is 
contained  in  a  system  of  records  should 
notify  the  system  manager  at  the 
address  indicated  in  the  Federal 
Register  notice  describing  the  pertinent 
system.  The  notice  should  bear  the 
legend  "Privacy  Act  Request”  both  on 
the  request  letter  and  on  the  envelope.  It 
will  help  in  the  processing  of  a  request  if 
the  request  letter  contains  the  complete 
name  and  identifying  number  of  the 
system  as  published  in  the  Federal 
Register;  the  full  name  and  address  of 
the  subject  individual;  a  brief 
description  of  the  nature,  time,  place, 
and  circumstances  of  the  individual's 
association  with  FEMA;  and  any  other 
information  which  the  individual 
believes  would  help  the  system  manager 
to  determine  whether  the  information 
about  the  individual  is  included  in  the 
system  of  records.  The  system  manager 
shall  answer  or  acknowledge  the 
request  within  10  workdays  of  its  receipt 
by  FEMA. 

(b)  The  system  manager,  at  his 
discretion,  may  accept  oral  requests  for 
access  subject  to  verification  of  identity. 

§  6.31  Special  requirements  for  medical 
records. 

(a)  A  system  manager  who  receives  a 
request  from  an  individual  for  access  to 
those  official  medical  records  which 
belong  to  the  U.S.  Office  of  Personnel 
Management  and  are  described  in 
Chapter  339,  Federal  Personnel  Manual 
(medical  records  about  entrance 
qualifications  or  fitness  for  duty,  or 
medical  records  which  are  otherwise 
filed  in  the  Official  Personnel  Folder), 


shall  refer  the  pertinent  system  of  | 
records  to  a  Federal  Medical  Officer  for 
review  and  determination  in  accordance 
with  this  section.  If  no  Federal  Medical 
Officer  is  available  to  make  the 
determination  required  by  this  section, 
the  system  manager  shall  refer  the 
request  and  the  medical  reports 
concerned  to  the  Office  of  Personnel 
Management  for  determination. 

(b)  If,  in  the  opinion  of  a  Federal 
Medical  Officer,  medical  records 
requested  by  the  subject  individual 
indicate  a  condition  about  which  a 
prudent  physician  would  hesitate  to 
inform  a  person  suffering  from  such  a 
condition  of  its  exact  nature  and 
probable  outcome,  the  system  manager 
shall  not  release  the  medical 
information  to  the  subject  individual  nor 
to  any  person  other  than  a  physician 
designated  in  writing  by  the  subject 
individual,  or  the  guardian  or 
conservator  of  the  individual. 

(c)  If,  in  the  opinion  of  a  Federal 
Medical  Officer,  the  medical  information 
does  not  indicate  the  presence  of  any 
condition  which  would  cause  a  prudent 
physician  to  hesitate  to  inform  a  person 
suffering  from  such  a  condition  of  its 
exact  nature  and  probable  outcome,  the 
system  manager  shall  release  it  to  the 
subject  individual  or  to  any  person,  firm, 
or  organization  which  the  individual 
authorizes  in  writing  to  receive  it. 

§  6.32  Granting  access. 

(a)  Upon  receipt  of  a  request  for 
access  to  non-exempt  records,  the 
system  manager  shall  make  these 
records  available  to  the  subject 
individual  or  shall  acknowledge  the 
request  within  10  workdays  of  its  receipt 
by  FEMA.  The  acknowledgment  shall 
indicate  when  the  system  manager  will 
make  the  records  available. 

(b)  If  the  system  manager  anticipates 
more  than  a  10  day  delay  in  making  a 
record  available,  he  or  she  also  shall 
include  in  the  acknowledgment  specific 
reasons  for  the  delay. 

(c)  If  a  subject  individual's  request  for 
access  does  not  contain  sufficient 
information  to  permit  the  system 
manager  to  locate  the  records,  the 
system  manager  shall  request  additional 
information  from  the  individual  and 
shall  have  10  workdays  following 
receipt  of  the  additional  information  in 
which  to  make  the  records  available  or 
to  acknowledge  receipt  of  the  request 
and  indicate  when  the  records  will  be 
available. 

(d)  Records  will  be  available  for 
authorized  access  during  normal 
business  hours  at  the  offices  where  the 
records  are  located.  A  requestor  should 
be  prepared  to  identify  himself  or 
herself  by  signature;  i.e.,  to  note  by 
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signature  the  date  of  access  and/or 
produce  other  identification  verifying 
the  signature. 

(e)  Upon  request,  a  system  manager 
shall  permit  an  individual  to  examine 
the  original  of  a  non-exempt  record, 
shall  provide  the  individual  with  a  copy 
of  the  record,  or  both.  Fees  shall  be 
charged  in  accordance  with  Subpart  F. 

(f)  An  individual  may  request  to  pick 
up  a  record  in  person  or  to  receive  it  by 
mail,  directed  to  the  name  and  address 
provided  by  the  individual  in  the 
request.  A  system  manager  shall  not 
make  a  record  available  to  a  third  party 
for  delivery  to  the  subject  individual 
except  for  medical  records  as  outlined  in 
§  6.31. 

(g)  An  individual  who  selects  another 
person  to  review,  or  to  accompany  the 
individual  in  reviewing  or  obtaining  a 
copy  of  the  record  must,  prior  to  the 
disclosure,  sign  a  statement  authorizing 
the  disclosure  of  the  record.  The  system 
manager  shall  maintain  this  statement 
with  the  record. 

(h)  The  procedure  for  access  to  an 
accounting  of  disclosure  is  identical  to 
the  procedure  for  access  to  a  record  as 
set  forth  in  this  section. 

§  6.33  Denials  of  access. 

(a)  A  system  manager  may  deny  an 
individual  access  to  that  individual's 
record  only  upon  the  grounds  that 
FEMA  has  published  the  rules  in  the 
Federal  Register  exempting  the  pertinent 
system  of  records  from  the  access 
requirement.  These  exempt  systems  of 
records  are  described  in  Subpart  G  of 
this  part. 

(b)  Upon  receipt  of  a  request  for 
access  to  a  record  which  the  system 
manager  believes  is  contained  within  an 
exempt  system  of  records,  he  or  she 
shall  forward  the  request  to  the 
appropriate  official  listed  below  through 
normal  supervisory  channels. 

(1)  At  Headquarters: 

(i)  The  Director. 

(ii)  The  Deputy  Direcldr. 

(iii)  Associate  Directors  or  Office  Directors. 

(iv)  Assistant  Director  for  Training  and 
Education. 

(v)  U.S.  Fire  Administrator. 

(vi)  Federal  Insurance  Administrator 

(vii)  Director.  Operations  Support. 

(viii)  Director.  Personnel. 

(ix)  Director,  Finance  and  Administration. 

(x)  Director,  Program  Evaluation  and 
Research.. 

|xi)  General  Counsel. 

(xii)  Inspector  General. 

(2)  At  Regions:  Regional  Directors. 

The  system  manager  shall  append  to  the 
request  an  explanation  of  the 
determination  that  the  requested  record 
is  contained  within  an  exempt  system  of 
records  and  a  recommendation  that  the 
request  be  denied  or  granted. 


(c)  In  the  event  that  the  system 
manager  serves  in  one  of  the  positions 
listed  in  paragraph  (b)  of  this  section,  he 
or  she  shall  retain  the  responsibility  for 
denying  or  granting  the  request. 

(d)  The  appropriate  official  listed  in 
paragraph  (b)  of  this  section  shall,  in 
consultation  with  the  Office  of  General 
Counsel  and  such  other  officials  as 
deemed  appropriate,  determine  if  the 
request  record  is  contained  with  an 
exempt  system  of  records  and: 

(1)  If  the  record  is  not  contained 
within  an  exempt  system  of  records,  the 
above  official  shall  notify  the  system 
manager  to  grant  the  request  in 
accordance  with  §  6.32,  or 

(2)  If  the  record  is  contained  within  an 
exempt  system  said  official  shall: 

(i)  Notify  the  requester  that  the 
request  is  denied,  including  a  statement 
justifying  the  denial  and  advising  the 
requestor  of  a  right  to  judicial  review  of 
that  decision  as  provided  in  §  6.57,  or 

(ii)  Notify  the  system  manager  to 
make  record  available  to  the  requestor 
in  accordance  with  §  6.31, 
notwithstanding  the  record's  inclusion 
within  an  exempt  system. 

(e)  The  appropriate  official  listed  in 
paragraph  (b)  of  this  section  shall 
provide  the  I^ivacy  Appeals  Office  with 
a  copy  of  any  denial  of  a  requested 
access. 

§  6.34  Appeal  of  denial  of  access  within 
FEMA. 

A  requestor  denied  access  in  whole  or 
in  part,  to  records  pertaining  to  that 
individual,  exclusive  of  those  records  for 
which  the  system  manager  is  the 
Director,  may  file  an  administrative 
appeal  of  that  denial.  Appeals  of  denied 
access  will  be  processed  in  the  same 
manner  as  processing  for  appeals  from  a 
denial  of  a  request  to  amend  a  record 
set  out  in  §  6.55,  regardless  whether  the 
denial  being  appealed  is  made  at 
headquarters  or  by  a  regional  official. 

Subpart  D— Requests  to  Amend 
Records 

§  6.50  Submission  of  requests  to  amend 
records. 

An  individual  who  desires  to  amend 
any  record  containing  personal 
information  about  the  individual  should 
direct  a  written  request  to  the  system 
manager  specified  in  the  pertinent 
Federal  Register  notice  concerning 
FEMA's  systems  of  records.  A  current 
FE.MA  employee  who  desires  to  amend 
personnel  records  should  submit  a 
written  request  to  the  FEMA  Director  of 
Personnel,  Washington.  D.C.  20472.  Each 
request  should  include  evidence  of  and 
justification  for  the  need  to  amend  the 
pertinent  record.  Each  request  should 


bear  the  legend  “Privacy  Act — Request 
to  Amend  Record”  prominently  marked 
on  both  the  face  of  the  request  letter  and 
the  envelope. 

§  6.51  Review  of  requests  to  amend 
records. 

(a)  The  system  manager  shall 
acknowledge  the  receipt  of  a  request  to 
amend  a  record  within  10  workdays.  If 
possible,  the  acknowledgment  shall 
include  the  system  manager’s 
determination  either  to  amend  the 
record  or  to  deny  the  request  to  amend 
as  provided  in  §  6.53. 

(b)  When  reviewing  a  record  in 
response  to  a  request  to  amend,  the 
system  manager  shall  assess  the 
accuracy,  relevance,  timeliness,  and 
completeness  of  the  existing  record  in 
light  of  the  proposed  amendment  and 
shall  determine  whether  the  request  for 
the  amendment  is  justified.  With  respect 
to  a  request  to  delete  information,  the 
system  manager  also  shall  review  the 
request  and  the  existing  record  to 
determine  whether  the  information  is 
relevant  and  necessary  to  accomplish  an 
agency  purpose  required  to  be 
accomplished  by  statute  or  Executive 
Order. 

§  6.52  Approval  of  requests  to  amend 
records. 

If  the  system  manager  determines  that 
amendment  of  a  record  is  proper  in 
accordance  with  the  request  to  amend, 
he  or  she  promptly  shall  make  the 
necessary  corrections  to  the  record  and 
shall  send  a  copy  of  the  corrected  record 
to  the  individual.  Where  an  accounting 
of  disclosure  has  been  maintained,  the 
system  manager  shall  advise  all 
previous  recipients  of  the  record  of  the 
fact  that  a  correction  has  been  made 
and  the  substance  of  the  correction. 
Where  practicable,,  the  system  manager 
shall  advise  the  Privacy  Appeals  Officer 
that  a  request  to  amend  has  been 
approved. 

§  6.53  Denial  of  requests  to  amend 
records. 

(a)  If  the  system  manager  determines 
that  an  amendment  of  a  record  is 
improper  or  that  the  record  should  be 
amended  in  a  manner  other  than  that 
requested  by  an  individual,  he  shall 
refer  the  request  to  amend  and  his 
determinations  and  recommendations  to 
the  appropriate  official  listed  in  §  6.33(b) 
through  normal  supervisory  channels. 

(b)  If  the  official  listed  in  §  6.33,  after 
reviewing  the  request  to  amend  a 
record,  determines  to  amend  the  record 
in  accordance  with  the  request,  said 
official  promptly  shall  return  the  request 
to  the  system  manager  with  instructions 
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to  make  the  requested  amendments  in 
accordance  with  §  6.52. 

(c)  If  the  appropriate  official  listed  in 
§  6.33,  after  reviewing  the  request  to 
amend  a  record,  determines  not  to 
amend  the  record  in  accordance  with 
the  request,  the  requestor  shall  be 
promptly  advised  in  writing  of  the 
determination.  The  refusal  letter  (1) 
shall  state  the  reasons  for  the  denial  of 
the  request  to  amend;  (2)  shall  include 
proposed  alternative  amendments,  if 
appropriate;  (3)  shall  state  the 
requestor's  right  to  appeal  the  denial  of 
the  request  to  amend;  and  (4)  shall  state 
the  procedures  for  appealing. 

(d)  The  appropriate  official  listed  in 

§  6.33  shall  furnish  the  Privacy  Appeals 
Officer  a  copy  of  each  initial  denial  of  a 
request  to  amend  a  record. 

§  6.54  Agreement  to  alternative 
amendments. 

If  the  denial  of  a  request  to  amend  a 
record  includes  proposed  alternative 
amendments,  and  if  the  requester  agrees 
to  accept  them,  he  or  she  must  notify  the 
official  who  signed  the  denial.  That 
official  immediately  shall  instruct  the 
system  manager  to  make  the  necessary 
amendments  in  accordance  with  §  6.52. 

§  6.55  Appeal  of  denial  of  request  to 
amend  a  record. 

(a)  A  requestor  who  disagrees  with  a 
denial  of  a  request  to  amend  a  record 
may  file  an  administrative  appeal  of  that 
denial.  The  requestor  should  address  the 
appeal  to  the  reMA  Privacy  Appeals 
Officer,  Washington,  D.C.  20472.  If  the 
requestor  is  an  employee  of  FEMA  and 
the  denial  to  amend  involves  a  record 
maintained  in  the  employee’s  Official 
Personnel  Folder,  as  described  in 
Chapter  293  of  the  Federal  Personnel 
Manual,  the  appeal  should  be  addressed 
to  the  Director,  Bureau  of  Manpower 
Information  Systems,  Office  of 
Personnel  Management,  Washington, 
D.C.  20415. 

(b)  Each  appeal  to  the  Privacy  Act 
Appeals  Officer  shall  be  in  writing  and 
must  be  received  by  FEMA  no  later  than 
30  calendar  days  from  the  requestor’s 
receipt  of  a  denial  of  a  request  to  amend 
a  record.  The  appeal  should  bear  the 
legend  “Privacy  Act — Appeal,”  both  on 
the  face  of  the  letter  and  the  envelope. 

(c)  Upon  receipt  of  an  appeal,  the 
Privacy  Act  Appeals  Officer  shall 
consult  with  the  system  manager,  the 
official  who  made  the  denial,  the 
General  Counsel  or  a  member  of  that 
office,  and  such  other  officials  as  may 
be  appropriate.  If  the  Privacy  Act 
Appeals  Officer  in  consultation  with 
these  officials,  determines  that  the 
record  should  be  amended,  as 
requested,  the  system  manager  shall  be 


instructed  immediately  to  amend  the 
record  in  accordance  with  §  6.52  and 
shall  notify  the  requestor  of  that  action. 

(d)  If  the  Privacy  Act  Appeals  Officer, 
in  consultation  with  the  officials 
specified  in  paragraph  (c)  of  this  section, 
determines  that  the  appeal  should  be 
rejected,  the  Privacy  Act  Appeals 
Officer  shall  submit  the  file  on  the 
request  and  appeal,  including  findings 
and  recommendations,  to  the  Deputy 
Director  for  a  final  administrative 
determination. 

(e)  If  the  Deputy  Director  determines 
that  the  record  should  be  amended  as 
requested,  he  or  she  immediately  shall 
instruct  the  system  manager  in  writing 
to  amend  the  record  in  accordance  with 
§  6.52.  The  Deputy  Director  shall  send  a 
copy  of  those  instructions  to  the  Privacy 
Act  Appeals  Officer,  who  shall  notify 
the  requester  of  that  action. 

(f)  If  the  Deputy  Director  determines 
to  reject  the  appeal,  the  requestor  shell 
immediately  be  notified  in  writing  of 
that  determination.  This  action  shall 
constitute  the  final  administrative 
determination  on  the  request  to  amend 
the  record  and  shall  include: 

(1)  The  reasons  for  the  rejection  of  the 
appeal. 

(2)  Proposed  alternative  amendments, 
if  appropriate,  which  the  requestor 
subsequently  may  accept  in  accordance 
with  §  6.54. 

(3)  Notice  of  the  requestor’s  right  to 
file  a  Statement  of  Disagreement  for 
distribution  in  accordance  with  §  6.56. 

(4)  Notice  of  the  requestor’s  right  to 
seek  judicial  review  of  the  final 
administrative  determination,  as 
provided  in  §  6.57. 

(g)  The  final  agency  determination 
must  be  made  no  later  than  30  workdays 
from  the  date  on  which  the  appeal  is 
received  by  the  Privacy  Act  Appeals 
Officer. 

(h)  In  extraordinary  circumstances, 
the  Director  may  extend  this  time  limit 
by  notifying  the  requestor  in  writing 
before  the  expiration  of  the  30 
workdays.  The  Director’s  notification 
will  include  a  justification  for  the 
extension. 

§  6.56  Statement  of  disagreement. 

Upon  receipt  of  a  final  administrative 
determination  denying  a  request  to 
amend  a  record,  the  requestor  may  file  a 
Statement  of  Disagreement  with  the 
appropriate  system  manager.  The 
Statement  of  Disagreement  should 
include  an  explanation  of  why  the 
requestor  believes  the  record  to  be 
inaccurate,  irrelevant,  untimely,  or 
incomplete.  The  system  manager  shall 
maintain  the  Statement  of  Disagreement 
in  conjunction  with  the  pertinent  record, 
and  shall  include  a  copy  of  the 


Statement  of  Disagreement  in  any 
disclosure  of  the  pertinent  record.  The 
system  manager  shall  provide  a  copy  of 
the  Statement  of  Disagreement  to  any 
person  or  agency  to  whom  the  record 
has  been  disclosed  only  if  the  disclosure 
was  subject  to  the  accounting 
requirements  of  §  6.22. 

§  6.57  Judicial  review. 

Within  2  years  of  receipt  of  a  final 
administrative  determination  as 
provided  in  §  6.34  or  §  6.55,  a  requestor 
may  seek  judicial  review  of  that 
determination.  A  civil  action  must  be 
filed  in  the  Federal  District  Court  in 
which  the  requestor  resides  or  has  his  or 
her  principal  place  of  business  or  in 
which  the  agency  records  are  situated, 
or  in  the  District  of  Columbia. 

Subpart  E— Report  on  New  Systems 
and  Alternations  of  Existing  Systems 

§  6.70  Reporting  requirement 

(a)  No  later  than  90  calendar  days 
prior  to  the  establishment  of  a  new 
system  of  records,  the  prospective 
system  manager  shall  notify  the 
Director,  Finance  and  Administration  of 
the  proposed  new  system.  The 
prospective  system  manager  shall 
include  with  the  notification  a 
completed  FEMA  Form  11-2,  System  of 
Records  Covered  by  the  Privacy  Act  of 
1974,  and  a  justification  for  each  system 
of  records  proposed  to  be  established.  If 
the  Director,  Finance  and 
Administration  determines  that  the 
establishment  of  the  proposed  system  is 
in  the  best  interest  of  the  Government, 
then  no  later  than  60  calendar  days  prior 
to  the  establishment  of  that  system  of 
records,  a  report  of  the  proposal  shall  be 
submitted  by  the  Director  or  a  designee 
thereof,  to  the  President  of  the  Senate, 
the  Speaker  of  the  House  of 
Representatives,  and  the  Director  of  the 
Office  of  Management  and  Budget  for 
their  evaluation  of  the  probable  or 
potential  effect  of  that  proposal  on  the 
privacy  and  other  personal  or  property 
rights  of  individuals. 

(b)  No  later  than  90  calendar  days 
prior  to  the  alteration  of  a  system  of 
records,  the  system  manager  responsible 
for  the  maintenance  of  that  system  of 
records  shall  notify  the  Director, 

Finance  and  Administration  of  the 
proposed  alteration.  The  system 
manager  shall  include  with  the 
notification  a  completed  FEMA  Form 
11-2.  System  of  Records  Covered  by  the 
Privacy  Act  of  1974,  and  a  justification 
for  each  system  of  records  he  proposes 
to  alter.  If  it  is  determined  that  the 
proposed  alteration  is  in  the  best 
interest  of  the  Government,  then,  the 
Director,  or  a  designee  thereof,  shall 
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submit,  no  later  than  60  calendar  days 
prior  to  the  establishment  of  that 
alteration,  a  report  of  the  proposal  to  the 
President  of  the  Senate,  the  Speaker  of 
the  House  of  Representatives,  and  the 
Director  of  the  Office  of  Management 
and  Budget  for  their  evaluation  of  the 
probable  or  potential  effect  of  that 
proposal  on  the  privacy  and  other 
personal  or  property  rights  of 
individuals. 

(c)  The  reports  required  by  this 
regulation  are  exempt  from  reports 
control. 

§  6.71  Federal  Register  notice  of 
establishment  of  new  system  or  alteration 
of  existing  system. 

Notice  of  the  proposed  establishment 
or  alteration  of  a  system  of  records  shall 
be  published  in  the  Federal  Register,  in 
accordance  with  FEMA  procedures 
when: 

(a)  Notice  is  received  that  the  Senate, 
the  House  of  Representatives,  and  the 
Office  of  Managment  and  Budget  do  not 
object  to  the  establishment  of  a  new 
system  or  records  or  to  the  alteration  of 
an  existing  system  of  records,  or 

(b)  No  fewer  than  30  calendar  days 
elapse  from  the  date  of  submission  of 
the  proposal  to  the  Senate,  the  House  of 
Representatives,  and  the  Office  of 
Management  and  Budget  without  receipt 
of  an  objection  to  the  proposal.  The 
notice  shall  include  all  of  the 
information  required  to  be  provided  in 
FEMA  Form  11-2,  System  of  Records 
Covered  by  the  Privacy  Act  of  1974,  and 
such  other  information  as  the  Director 
deems  necessary, 

§  6.72  Effective  date  of  new  system  of 
records  or  alteration  of  an  existing  system 
or  records. 

Systems  of  records  proposed  to  be 
established  or  altered  in  accordance 
with  the  provisions  of  this  subpart  shall 
be  effective  no  sooner  than  30  calendar 
days  from  the  publication  of  the  notice 
required  by  §  6.71. 

Subpart  F— Fees 

§  6.80  Records  available  at  fee. 

The  system  manager  shall  provide  a 
copy  of  a  record  to  a  requestor  at  a  fee 
prescribed  §  6.98  unless  the  fee  is 
waived  under  §  6.82. 

§  6.81  Additional  copies. 

A  reasonable  number  of  additional 
copies  shall  be  provided  for  the 
applicable  fee  to  a  requestor  who 
indicates  that  he  has  no  access  to 
commercial  reproduction  services. 

§  6.82  Waiver  of  fee. 

The  system  manager  shall  make  one 
copy  of  a  record,  up  to  50  pages. 


available  without  charge  to  a  requestor 
who  is  an  employee  of  FEMA.  The 
system  manager  may  waive  the  fee 
requirement  for  any  other  requestor  if 
the  cost  of  collecting  the  fee  is  an  unduly 
large  part  of,  or  greater  than,  the  fee,  or 
when  furnishing  the  record  without 
charge  conforms  to  generally 
established  business  custom  or  is  in  the 
public  interest. 

§  6.83  Prepayment  of  fees  over  $25. 

If  the  system  manager  determines  that 
the  anticipated  total  fee  is  likely  to 
exceed  $25,  the  individual  will  be 
informed  that  the  anticipated  fee  must 
be  prepaid  prior  to  FEMA’s  making  the 
records  available.  FEMA  will  remit  the 
excess  paid  by  the  individual  or  bill  the 
individual  for  an  additional  amount  if 
there  is  a  variation  between  the  final  fee 
charged  and  the  amount  prepaid. 

§  6.84  Form  of  payment. 

Payment  shall  be  by  check  or  money 
order  payable  to  The  Federal  Emergency 
Management  Agency  and  shall  be 
addressed  to  the  system  manager. 

§  6.85  Reproduction  fees. 

(a)  The  fee  for  reproducing  a  copy  of  a 
FEMA  record  (by  routine  electrostatic 
copying)  up  to  and  including  material 
8V2  X  14  inches  shall  be  $0.10  per  page. 

(b)  The  fee  for  reproducing  a  copy  of  a 
FEMA  record  over  8  V2  x  14  inches  or 
whose  physical  characteristes  do  not 
permit  reproduction  by  routine 
electrostatic  copying  shall  be  the  direct 
cost  of  reproducing  the  records  through 
Government  or  commercial  sources. 

Subpart  G— Exempt  System  of 
Records  [Reserved] 

Dated:  August  9, 1979. 

John  W.  Macy,  Jr., 

Director. 

|FR  Doc.  7B-26623  Filed  8-24-79:  8:45  .mil 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[44  CFR  Parti] 

[Docket  No.  FEMA-Gen  1] 

Rulemaking;  Policy  and  Procedures 

agency:  Federal  Emergency 
Management  Agency. 
action:  Proposed  Rule. 

summary:  The  FEMA  proposes 
regulations  setting  forth  the  procedures 
for  adoption  of  its  rules.  It  is  necessary 
that  FEMA  now  establish  procedures  for 
rulemaking  under  Administrative 
Procedure  Act  and  Executive  Order 
12044,  “Improving  Government 
Regulations."  The  functions  of  five 
agencies  have  now  been  transferred  to 
it,  and  it  will  be  issuing  regulations. 

DATE:  Written  comment  should  be 
submitted  on  or  before  October  26, 1979. 
ADDRESS:  SEND  COMMENTS  TO:  Federal 
Emergency  management  Agency. 
Washington,  DC  20472. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  W.  Jett,  General  Counsel, 

Federal  Emergency  Management 
Agency,  Washington,  DC  20472.  (202) 
254-9521. 

SUPPLEMENTARY  INFORMATION:  Section  4 
of  the  Administrative  Procedure  Act  sets 
out  procedures  for  informal,  so-called 
notice  and  public  comment  rulemaking. 
There  are  a  number  of  permissive 
exemptions  from  informal  rulemaking, 
based  on  the  type  of  regulation  and  also 
upon  the  function  involved  and  there  are 
also  circumstances  when  the 
requirement  can  be  waived.  The 
Administrative  Conference  of  the  United 
States  and  others  have  recommended 
that  agencies  voluntarily  engage  in 
public  participation  rulemaking  where 
not  required  and  many  agencies  have 
published  policies  effecting  this 
recommendation.  Executive  Order  12044 
(43  FR  12661)  “Improving  Government 
Regulations"  also  places  affirmative 
duties  upon  agencies  to  ensure  that 
opportunity  exists  for  early  participation 
and  comment  in  rulemaking  by  other 
Federal  agencies.  State  or  local 
governments,  businesses,  organizations, 
and  individual  members  of  the  public. 
The  Federal  Emergency  management 
Agency  was  activated  effective  April  1, 
1979  by  combining  the  functions  of  The 
Federal  Insurance  Administration  with 
The  United  States  Fire  Administration. 
The  functions  of  the  Federal  Disaster 
Assistance  Administration,  Federal 
Preparedness  Agency  and  Defense  Civil 
Preparedness  Agency  have  now  been 
assigned  to  FP^MA  effective  July  15. 


1979.  The  new  agency  has  been  assigned 
its  own  Title  in  the  Code  of  Federal 
Regulations.  The  policy  set  out  in  this 
regulation  is  FEMA’s  response  to  these 
recommendations  and  new 
developments  in  administrative  law. 
FEMA  will  provide  for  public 
participation  in  rulemaking  in  a  number 
of  otherwise  exempt  areas,  while 
continuing  some  exemption  such  as 
those  involving  procedure  or  internal 
management,  and  retaining  the  right  to 
expedite  rules  when  such  is  necessary. 
The  regulation  also  establishes 
procedures  for  FEMA  in  handling  public 
comments.  FEMA’s  internal 
management  procedures  are  specified  in 
a  FEMA  directive,  copies  of  which  are 
available.  Interested  parties  may 
participate  in  this  proposed  rulemaking 
by  submitting  their  views,  in  writing,  to 
FEMA.  Each  comment  should  include 
the  name  and  address  of  the  person  or 
organization  submitting  the  comment 
and  should  make  reference  to  the  docket 
number  cited  above.  All  comments 
received  on  or  before  the  date  set  out 
above  will  be  considered  in 
promulgating  final  regulation  on  the 
matters  addressed  here.  All  written 
comments  received  will  be  docketed 
and  made  available  for  public 
inspection  at  FEMA.  Accordingly, 
Chapter  1  of  Title  44  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  by  adding  a  new  Part  1  as 
follows: 

PART  1— RULEMAKING;  POLICY  AND 
PROCEDURES 

Subpart  A— General 

Sl!C. 

1.1  Purpose 

1.2  Definitions. 

1.3  Scope. 

1.4  Policy  and  procedures. 

1.5  Rules  docket. 

Subpart  B— Procedures  for 
Rulemaking 

1.10  Initiation  of  rulemaking. 

1.11  Advance  notice  of  proposed 
rulemaking. 

1.12  Notice  of  Proposed  Rulemaking. 

1.13  Participation  by  interested  persons. 

1.14  Additional  rulemaking  proceedings. 

1.15  Hearings. 

1.16  Adoption  of  a  Final  Rule. 

1.17  Petitions  for  reconsideration. 

1.18  Petition  for  rulemaking. 

Authority:  5  USC  551,  552,  553:  EO  12044,  43 
FR  12661. 


PART  1— RULEMAKING;  POLICY  AND 
PROCEDURES 

Subpart  A— General 
§  1.1  Purpose. 

(a)  This  part  contains  the  basic 
policies  and  procedures  of  the  Federal 
Emergency  Management  Agency 
(FEMA)  for  adoption  of  rules.  These 
policies  and  procedures  incorporate 
those  provisions  of  Section  4  of  the 
Administrative  Procedure  Act  (APA)  (5 
U.S.C.  553)  which  FEMA  will  follow. 

This  part  and  FEMA  Manual  1120.1 
implement  Executive  Order  12044  of 
March  23, 1978,  “Improving  Government 
Regulations”. 

(b)  Rules  which  must  be  published  are 
described  in  Section  3  of  the  APA,  5 
U.S.C.  552(a)  called  the  Freedom  of 
Information  Act.  FEMA  implementation 
of  that  Act,  including  subsection  (a)  is 
contained  in  44  CFR  part  5. 

(c)  FEMA  Manual  1120.1,  ‘The 
Rulemaking  Process,  Formulation, 
Drafting,  Clearance,  and  Publication  of 
Federal  Register  Documents”,  describes 
the  internal  procedures  including  policy 
level  oversight  of  FEMA  for 

(1)  Publishing  the  semiannual  agenda 
of  significant  regulations  under 
development  and  review; 

(2)  Making  initial  determinations  with 
respect  to  significance  of  proposed 
rulemaking; 

(3)  Determining  the  need  for 
regulatory  analyses;  and 

(4)  Reviewing  existing  regulations. 

§  1.2  Definitions. 

(a)  “Rule”  or  “regulation”  means  the 
whole  or  a  part  of  any  agency  statement 
of  general  or  particular  applicability  and 
future  effect  designed  to  (1)  implement, 
interpret,  or  prescribe  law  or  policy,  or 
(2)  describe  FEMA’s  organization,  or  its 
procedural  requirements. 

(b)  “Rulemaking”  means  the  FEMA 
process  for  considering  and  formulating 
the  issuance,  amendment  or  repeal  of  a 
rule. 

(c)  “Director”  means  the  Director, 
FEMA.  or  an  official  to  whom  the 
Director  has  expressly  delegated 
authority  to  issue  rules. 

(d)  “FEMA”  means  Federal 
Emergency  Management  Agency. 

§  1.3  Scope. 

(a)  This  part  prescribes  general 
rulemaking  procedures  for  the  issuance, 
amendment,  or  repeal  of  rules  in  which 
participation  by  interested  persons  is 
required  by  5  U.S.C  553,  by  Executive 
Order  12044,  by  FEMA  policy,  or  by 

§  1.4  of  this  part. 

(b)  Any  delegation  by  the  Director  of 
authority  to  issue  rules  may  not  be 
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further  redelegated,  unless  expressly 
provided  for  in  the  delegation. 

(c)  This  part  does  not  apply  to  rules 
issued  in  accordance  with  the  formal 
rulemaking  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
556.  557). 

§  1.4  Policy  and  procedures. 

(a)  It  is  the  policy  qf  FEMA  to  provide 
for  public  participation  in  rulemaking 
regarding  its  programs  and  functions, 
including  matters  that  relate  to  public 
property,  loans,  grants,  or  benefits,  or 
contracts,  even  though  these  matters  are 
not  subject  to  a  requirement  for  notice 
and  public  comment  rulemaking  by  law 
or  Executive  policy. 

(b)  FEMA  will  publish  notices  of 
proposal  rulemaking  in  the  Federal 
Register  and  will  give  interested  persons 
an  opportunity  to  participate  in  the 
rulemaking  through  submission  of 
written  data,  views,  and  arguments  with 
or  without  opportunity  for  oral 
presentation. 

(c)  In  order  to  give  the  public  an  early 
and  meaningful  opportunity  to 
participate  in  the  development  of  rules, 
for  many  regulations  the  Director  will 
employ  additonal  methods  of  inviting 
public  participation.  These  methods 
include,  but  are  not  limited  to, 
publishing  advance  Notices  of  Proposed 
Rulemaking  (ANPR),  holding  open 
conferences,  convening  public  forums  of 
panels,  sending  notices  of  proposed 
regulations  to  publications  likely  to  be 
read  by  those  affected  and  soliciting 
comment  from  interested  parties  by  such 
means  as  direct  mail.  An  ANPR  will  be 
used  to  solicit  public  comment  early  in 
the  rulemaking  process  for  significant 
rules  unless  the  Director  grants  an 
exception  based  upon  legitimate  and 
pressing  time  constraints. 

(d)  It  is  the  policy  of  FEMA  that  its 
notices  of  proposed  rulemaking  are  to 
afford  the  public  at  least  sixty  days  for 
submission  of  comments  unless  the 
Director  makes  an  exception  and  sets 
forth  the  reasons  for  the  exception  in  the 
preamble  to  the  notice  of  proposed 
rulemaking. 

(e)  Unless  required  by  statute,  notice 
and  public  procedure  may  be  omitted  if 
the  Director,  for  good  cause,  determines 
in  a  particular  case  or  class  of  cases  that 
notice  and  public  procedure  is 
impracticable,  unnecessary  or  contrary 
to  the  public  interest  and  sets  forth  the 
reason  for  the  determination  in  the  rule 
or,  for  a  class  of  cases  in  a  published 
rule  or  statement  of  policy.  In  a 
particular  case,  the  reasons  for  the 
determination  will  be  stated  in  the 
rulemaking  document.  Notice  and  public 
procedure  may  also  be  omitted  with 
respect  to  statements  of  policy. 


interpretative  rules,  rules  governing 
FEMA’s  organization  or  its  own  internal 
practices  or  procedures,  or  if  a  statute 
expressly  authorizes  ommission. 

(f)  A  substantive  rule  will  be 
published  not  less  than  30  days  before 
its  effective  date  unless  it  grants  or 
recognizes  an  exemption  or  relieves  a 
restricton  or  unless  the  rule  itself  states 
good  cause  for  its  taking  effect  less  than 
30  days  after  publication.  Statements  of 
policy  and  interpretative  rules  will 
usually  be  made  effective  on  the  date  of 
publication. 

§  1.5  Rules  docket. 

(a)  All  documents  which  are  public 
records  and  which  are  a  part  of  a 
specific  rulemaking  procedure,  including 
but  not  limited  to,  advance  notices  of 
proposed  rulemaking,  notices  of 
proposed  rulemaking,  written  comments 
received  in  response  to  notices, 
withdrawals  or  terminations  of 
proposed  rulemaking,  petitions  fdr 
rulemaking,  requests  for  oral  argument 
in  public  participation  cases,  requests 
for  extension  of  time,  grants  or  denials 
of  petitions  or  requests,  transcripts  or 
minutes  of  informal  hearings,  final  rules 
and  general  notices  shall  be  maintained 
in  the  Rules  Docket  Room.  All  public 
rulemaking  comments  should  refer  to  the 
docket  number  which  appears  in  the 
heading  of  the  rule  and  should  be 
addressed  to  the  Rules  Docket  Clerk, 
Federal  Emergency  Managment  Agency 
at  the  address  shown  in  the  heading. 

(b)  In  accordance  with  the  provisions 
of  the  Freedom  of  Information  Act  (5 
U.S.C.  552),  documents  which  are  a  part 
of  a  specific  rulemaking  proceeding  are 
public  records.  After  a  docket  is 
established,  any  person  may  examine 
docketed  material  at  any  time  during 
established  hours  of  business  and  may 
obtain  a  copy  of  any  docketed  material 
upon  payment  of  the  prescribed  fee.  (See 
Part  5  of  this  Chapter.) 

Subpart  B— Procedures  for 
Rulemaking 

§  1.10  Initiation  of  rulemaking. 

Rulemaking  may  be  initiated  on  the 
Director’s  motion.  Rulemaking  may  also 
be  initiated  on  the  petition  of  any 
interested  person  in  accordance  with  the 
provisions  of  §  1.18.  Interested  person 
includes  a  Federal,  State,  or  local 
government  or  government  agency. 

§  1.1 1  Advance  notice  of  proposed 
rulemaking. 

An  Advance  Notice  of  Proposed 
Rulemaking  issued  in  accordance  with 
§  1.1  of  this  part  will  be  published  in  the 
Federal  Register  and  contains: 


(a)  A  description  of  the  proposed  new 
program  or  program  changes,  and  why 
they  are  needed: 

(b)  A  presentation  of  the  major  policy 
issues  involved; 

(c)  A  request  for  comments,  both 
specific  and  general,  or  the  need  for  the 
proposed  rule  and  the  provisions  that 
the  rule  might  include; 

(d)  If  appropriate,  a  list  of  questions 
about  the  proposal  which  seeks  to  bring 
out  detailed  comments; 

(e)  If  known,  an  estimate  of  the 
reporting  or  recordkeeping 
requirements,  if  any,  that  the  rule  would 
impose;  and 

(f)  An  address  to  which  comments 
may  be,  and  the  time  within  which  they 
must  be  submitted. 

§  1.12  Notice  of  proposed  rulemaking. 

Each  notice  of  proposed  rulemaking 
required  by  statute.  Executive  Order 
12044,  or  by  §  1.4  will  be  published  in 
the  Federal  register  and  will  include: 

(a)  The  substance  or  terms  of  the 
proposed  rule  or  a  description  of  the 
subject  matter  and  issues  involved; 

(b)  A  statement  of  how  and  to  what 
extent  interested  persons  may 
participate  in  the  proceeding; 

(c)  Where  participation  is  limited  to 
written  comments,  a  statement  of  the 
time  within  which  such  comments  must 
be  submitted; 

(d)  A  reference  to  the  legal  authority 
under  which  the  proposal  is  issued;  and 

(e)  In  a  proceeding  which  has 
provided  Advance  Notice  of  Proposed 
Rulemaking,  and  analysis  of  the 
principal  issues  and  recommendations 
raised  by  the  comments,  and  the  manner 
in  which  they  have  been  addressed  in 
the  proposed  rulemaking. 

§  1.13  Participation  by  interested  persons. 

(a)  Unless  the  notice  otherwise 
provides,  any  interested  person  may 
participate  in  rulemaking  proceedings 
by  submitting  written  data,  views  or 
arguements  within  the  comment  time 
stated  in  the  notice.  In  addition,  the 
Director  may  permit  the  filing  of 
comments  in  response  to  original 
comments. 

(b)  In  appropriate  cases,  the  Director 
may  provide  for  oral  presentation  of 
views  in  additional  proceedings 
described  in  §  1.14. 

§  1.14  Additional  rulemaking  proceedings. 

The  Director  may  invite  interested 
persons  to  present  oral  arguments, 
appear  at  informal  hearings,  or 
participate  in  any  other  procedure 
affording  opportunity  for  oral 
presentation  of  views.  The  transcript  or 
minutes  of  such  meetings,  as 
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appropriate',  will  be  kept  and  filed  in  the 
Rules  Docket. 

§  1.15  Hearings. 

(a)  The  provisions  of  5  U.S.C.  556  and 
557,  which  govern  formal  hearings  in 
adjudicatory  proceedings,  do  not  apply 
to  informal  rulemaking  proceedings 
described  in  this  part.  When  opportunity 
is  afforded  for  oral  presentation,  the 
informal  "hearing”  is  a  nonadversary, 
fact-finding  proceeding.  Any  rule  issued 
in  a  proceeding  under  this  part  in  which 
a  hearing  is  held  need  not  be  based 
exclusively  on  the  record  of  such 
hearing. 

(b)  When  a  hearing  is  provided,  the 
Director  will  designate  a  representative 
to  conduct  the  hearing. 

§  1.16  Adoption  of  a  final  rule. 

(a)  All  timely  comments  will  be 
considered  in  taking  final  action  on  a 
proposed  rule.  Each  preamble  to  a  final 
rule  will  contain  a  short  analysis  and 
evaluation  of  the  relevant  significant 
issues  set  forth  in  the  comments 
submitted,  and  a  clear  concise  statement 
of  the  basis  and  purpose  of  the  rule. 

(b)  When  determined  necessary  by 
the  Director  in  accordance  with  the 
provisions  of  1  CFR  §  18.12,  the 
preamble  shall  contain  the  following 
information: 

(1)  A  discussion  of  the  background 
and  major  issues  involved; 

(2)  In  the  case  of  a  final  rule,  any 
significant  differences  between  it  and 
the  proposed  rule; 

(3)  A  response  to  substantive  public 
comments  received;  and 

(4)  Any  other  information  the  Director 
considers  appropriate. 

§  1.17  Petitions  for  reconsideration. 

Petitions  for  reconsideration  of  a  final 
rule  will  not  be  considered.  Such 
petitions,  if  filed,  will  be  treated  as 
petitions  for  rulemaking  in  accordance 
with  §1.18, 

§  1.18  Petition  for  rulemaking. 

(a)  Any  interested  person  may 
petition  the  Director  for  the  issuance, 
amendment,  or  repeal  of  a  rule.  For 
purposes  of  this  section  the  term 
"person”  includes  a  Federal,  State  or 
local  government  or  government  agency. 
Each  petition  shall — 

(1)  Be  submitted  to  the  Rules  Docket 
Clerk; 

(2)  Set  forth  the  substance  of  the  rule 
or  amendment  proposed  or  specify  the 
rule  sought  to  be  repealed  or  amended; 

(3)  Explain  the  interest  of  the 
petitioner  in  support  of  the  action 
sought;  and 

(4)  Set  forth  all  data  and  arguments 
available  to  the  petitioner  in  support  of 
the  action  sought. 


(b)  No  public  procedures  will  be  held 
directly  on  the  petition  before  its 
dispostition.  If  the  Director  finds  that  the 
petition  contains  adequate  justification, 
a  rulemaking  proceeding  will  be 
initiated  or  a  final  rule  will  be  issued  as 
appropriate.  If  the  Director  finds  that  the 
petition  does  not  contain  adequate 
justification,  the  petition  will  be  denied 
by  letter  or  other  notice,  with  a  brief 
statement  of  the  ground  for  denial.  The 
Director  may  consider  new  evidence  at 
any  time;  however,  repetitious  petitions 
for  rulemaking  will  not  be  considered. 

Dated:  August  9, 1979. 

John  W.  Macy,  Jr., 

Director. 
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